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I INTRODUCTION AND PROCEDURAL HISTORY

PECO filed its default service plan on March 10, 2014. That plan includes, as Exhibit
JIM-2, a new set of contract obligations and rules for wholesale suppliers. PECO’s proposal is
to impose these obligations in a newly developed uniform Supplier Master Agreement (“SMA”)
as though it were fait accompli, requiring no further support. In particular, the uniform SMA
increases the credit standard for banks or financial institutions that are able to provide credit
support for suppliers participating in the wholesale auctions.

NextEra Energy Power Marketing LLC (“NEPM”) is a wholesale supplier and has
participated in multiple wholesale auctions in Pennsylvania as well as other jurisdictions.
NEPM’s interest in this matter, therefore, is its belief that this proposed change will be
detrimental to the wholesale market dynamics, wholesalers, and most importantly, end use
customers.

Accordingly, on March 27, 2014, NEPM filed a Petition to Intervene in this matter.
NEPM'’s Intervention was granted by the presiding ALJ via her Prehearing Order #2 dated April
14, 2014.

NEPM presented the testimony of a single witness, Sean Cheslock, who is responsible for
the credit arrangements that are the subject matter of NEPM’s concerns with PECO’s proposal.
Mr. Cheslock presented both direct and surrebuttal statements. Mr. Cheslock’s testimony was
admitted into the record by stipulation.

II. PROPOSED FINDINGS OF FACT

1) In this case, PECO has proposed to use a newly created Uniform Supplier Master

Agreement (“SMA”) developed by the Commission’s Office of Competitive Market Oversight



(“OCMO”) Procurement Working Group which included all of the EDCs and Commission staff.
(PECO’s Statement No. 2, 15:14-18).

2) “PECO’s Uniform SMA differs from the Uniform SMA submitted to the
Commission only in the addition of PECO’s name where appropriate and several minor, non-
substantive corrections.” (PECO’s St. No. 2, 15:1-4).

3) PECO proposed security requirements for suppliers, found at Section 6.7 of the
SMA, that would a provide for a default service supplier to employ, if required: “A standby
revocable letter of credit acceptable to the Company, in its sole discretion, issued by a bank or
other financial institution within minimum “A”, or unsecured debt rating (or, if unavailable,
corporate issuer rating discounted one notch) from S&P, or an “A2” from Moody’s.” (Exhibit
JIM-2, p. 46.)

4) PECO’s filing proposes to raise the minimum credit rating of the current default
service plan which are A-/A3 and to increase its requirements to A/A2 for banks or financial
institutions that issue Letters of Credit (“LOC”) on behalf of suppliers who provide wholesale
services described in the standard Supplier Master Agreement. (NEPM Statement No. 1, p. 2:4-
0).

5) NEPM’s witness, Mr. Cheslock, testified that the A-/A3 standard is commonplace
in the wholesale energy trading business and is essentially the industry standard for credit
purposes. In fact, the Edison Electric Institute Master Power Purchase Agreement uses the A-
/A3 standard. (NEPM St. No. 1, 2:11-18).

6) Increasing the credit standards for issuers of LOC will reduce the number of
banks or other financial institutions that will be able to provide LOC to suppliers willing to

participate in the wholesale auctions, this will potentially increase costs and limit the universe of



providers of LOC thus potentially limiting the number of wholesale bidders willing or able to
participate in default service auctions, which make those auctions less competitive. (NEPM St.
No. 1, 3:1-11).

7) PECO offered no evidence as to why the increase from the A-/A3 standard to an
A/A2 standard was necessary (e.g., increased defaults, etc.) and merely pointed out that the
higher standard is used in New Jersey’s BGS auction. This simply is not evidence of any need to
increase the requirement. (PECO St. No. 2-R, 14:2-11).

8) There is no evidence that any Pennsylvania wholesale supplier has failed and then
its resulting in LOC provider also failed, which would indicate that the current A-/A3 standard
that was used up until this year is working fine in this regard. (NEPM St. No. 2-R, p. 1:21-26).

9) Witness Cheslock stated that based upon his experience, “there is no material
benefit to PECO from raising the minimum credit rating required for issuers of LOC.” (NEPM
St. No. 1-SR, pp. 2-3).

10)  Witness Cheslock also pointed out, that the corporate average cumulative default
rate from the years 1981 through 2013 for entities with an S&P “A” rating was .07% and was
.08% from companies with an “A-" rating. This one hundredth of one percent difference shows
that not only are such defaults rare, but that there is very little difference in the default rate for
entities with “A” versus “A-". On the other hand, the number of providers of LOC that would be
excluded based upon that the restriction is substantial. (NEPM St. No. 1-SR, p. 2:1-3:6.)

III.  DEFAULT SERVICE PROCUREMENT AND IMPLEMENTATION PLANS

A. Summary of Briefing Party’s Position
NEPM’s position in this case is straightforward and simple—up to this point in time, the
credit standard for banks or issuers of LOC as security for suppliers participating in PECO’s

default service auctions (as provided in PECO’s Supplier Master Agreement) has been A-/A3.
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PECO has now proposed, for the first time, to raise that standard to A/A2. PECO has offered no
evidence whatsoever to suggest that there is an actual necessity for the change. The whole of the
“evidence” offered by PECO is that this change was discussed as part of a Commission
sponsored working group under the Office of Competitive Market Oversight. Moreover,
Witness McCawley testified that the higher standard is used in one other wholesale auction and
that auction does not seem to have any problem attracting wholesale bidders, even though that
auction is in a different state and is conducted using a completely different set of parameters.

There is no justification for increasing the credit worthiness standard in light of the
evidence presented by Witness Cheslock that tightening the standards has the likelihood of both
increasing the costs to wholesale suppliers and thereby increasing the bid prices and also
reducing the number of suppliers thus, reducing the competitiveness of the auctions--neither of
which benefits customers. Accordingly, the alleged facts from that other jurisdiction are
irrelevant at best.

At bottom, there is unrefuted evidence that increasing the credit requirements is likely to
reduce the number of issuers that are available to provide LOCs thereby tightening the market
and the result causing the increased likelihood of increased costs, and decreased supplier
participation. PECO has failed utterly to carry its burden of proving the need to change the
standard from its previously approved Supplier Master Agreement (“SMA”) and, therefore, its
attempt to change it here should be rejected.

B. Residential Class Procurement
1. Term Length and Type of Supply Contracts
N/A

2. Procurement Schedule

N/A



C. Small Commercial Class Procurement

N/A

D. Medium Commercial Class Procurement
(including potential Medium Commercial customer migration to hourly-pricing)

N/A

E. Large Commercial and Industrial Class Procurement
(including potential procurements relating to Medium Commercial customers)

N/A
F. Extension of Supply Contracts Beyond May 31, 2017

N/A

G. Contingency Plans

N/A

H. Uniform Supply Master Agreement
1. Burden of Proof.

As the proponent of a rule or order, PECO bears the burden of proving that its proposed
default service plan is in the public’s best interest, 66 Pa. C.S. § 332(a), and that all of its
proposals satisfy the Pennsylvania Public Utility Code, 66 Pa. C.S. §§ 2807(¢), et seq., the
Commission’s Default Service Regulations, 52 Pa. Code § 54.181, et seq., as well as the
Commission’s recent guidance in its Retail Markets Investigation proceedings. Investigation of
Pennsylvania’s Retail Electricity Market; Intermediate Work Plan, Docket No. 1-2011-
2237952 (Final Order entered March 2, 2012) (“IWP Order”).

The term “burden of proof” means a duty to establish a fact by a preponderance of the
evidence. Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954) and Feinstein v.

Philadelphia Suburban Water Co., 50 Pa. P.U.C. 300 (1976). The term “preponderance of the



evidence” means that one party must present evidence that is more convincing, even by the
smallest amount, than the evidence presented by the other parties.

Due to the complexity of this matter and the diversity of issues, it is not possible to make
a blanket statement as to PECO’s satisfaction of the burden of proof. However, it is clear that
PECQ’s apparent desire to implement the new Uniform SMA as though it were required by rule
or regulation and thus requires no support or showing the necessity for doing so, is not sufficient
to meet its burden of proving that the uniform SMA is just or reasonable. In fact, PECO did not
even address the need for any change in the security requirements in its direct case, thus failing
utterly to support the change. Likewise, the single question and answer on the subject in PECO’s
rebuttal testimony did not, and cannot, support any basis of need for a change. There simply is
no basis to conclude that PECO has carried its burden of proof.

2. PECO has failed to carry its burden of proving that the uniform SMA’s
credit provisions are just or reasonable.

It is clear from the record in this case that PECO has presented no evidence to
substantiate the need for a change in the credit rating requirements for providers of LOCs to
support wholesale suppliers in the supplier of last resort auction via the Supplier Master
Agreement. That is, there is no basis to justify the change from the current A-/A3 requirement to
the newly proposed A/A2 requirement. As the proponent of a rule or order, and as the party
seeking to change the status quo established in its prior SMAs, PECO bears the burden of proof
that the change is just and reasonable. It has failed to provide any support whatsoever for this
change, other than to suggest that it was developed by a Commission sponsored working group.

Rather, it appears that PECO is treating the uniform Supplier Master Agreement as if it
were a regulatory requirement, without considering that it still has the burden of supporting it,

which it has failed to do. In contrast, NEPM has provided evidence that shows the change in the



standard will likely lessen the number of available providers of LOCs and will likely increase the
costs of obtaining LOCs for wholesale suppliers thus, and necessitating that those wholesale
suppliers increase their bids into these auctions in order to recover those costs. (NEPM St. No 1,
3:1-11). Moreover, the lack of competitiveness of the market for providing LOCs could further
restrict the number of potential bidders into these auctions. (NEPM St. No. 1-SR, 2:1-3:6). All
of this, in light of the fact that there is no evidence whatsoever that any wholesale supplier has
ever defaulted, nor that any supplier LOC after that default has subsequently defaulted and failed
to live up to the terms of the LOC. (NEPM St. No.1, 1:24-2:2), What this means is that PECO’s
proposed change is a solution in search of a problem.

Lacking any evidence to suggest that there is a need to increase the credit worthiness
standard and in light of the fact that there is substantial evidence of record showing the potential
harm from such a change, it is clear that PECO has failed to prove the need for the change, and
has likewise failed to rebut the evidence showing that the change is likely to be detrimental.
Therefore, there is no choice but to reject PECO’s proposed change in the SMA and to require
that PECO maintain the status quo, which is A-/A3 standard, which allows for the broadest
participation of suppliers without compromising the security of the wholesale suppliers or their
credit backers. Accordingly, NEPM respectfully submits that PECO’s proposed Supplier Master
Agreement in Paragraph 6.7 must be returned to the status quo of to A-/A3 in light of its failure
to carry its burden of proof.

I Other Procurement and Implementation Plan Requirements

(e.g., Competitive Procurement Process, AEPS Compliance and Independent
Evaluator)

N/A



IV. RATE DESIGN AND COST RECOVERY

J. Summary of Briefing Party’s Position

N/A

K. Reconciliation of Default Service Costs and Revenues

N/A
L. Recovery of Certain PJM Charges

N/A

V. STANDARD OFFER PROGRAM

M. Summary of Briefing Party’s Position

N/A

N. Operational Changes

N/A

0. Implementation Costs

N/A

P. Standard Offer Program Collaborative

N/A

VI. OTHER ISSUES

N/A

VII. CONCLUSION

PECO has failed to carry its burden of proving the need to change the status quo and to
raise the credit standard from A-/A3 to A/A2. There is no evidence of any default at the lower
standard, no evidence that increasing the standard is more likely to prevent defaults, and no

evidence of any default in Pennsylvania. In short, there is no need to change the standard. When



coupled with the actual evidence that was presented by Witness Cheslock on the likelihood of
increased costs and decreased supplier participation, it is clear that PECO’s proposed change is
unwarranted and potentially detrimental. The conclusion is clear, PECO’s proposed change to

the SMA must be rejected.
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