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history of the proceeding

On October 3, 2013, Nathaniel Haynesworth (Mr. Haynesworth or Complainant) filed a formal Complaint (Complaint) against Philadelphia Gas Works (Respondent or PGW) with the Pennsylvania Public Utility Commission (Commission) alleging that the first bill he ever received from the Respondent was for $4,000.00 and that he is unable to determine whether this amount is correct.  As relief, the Complainant requests that he be provided with a complete service history and a breakdown of the bills for the period of time PGW is billing him.  
On November 6, 2013, the Respondent filed an Answer denying the material allegations of the Complaint.



A Hearing Notice dated February 24, 2014, notified the parties that an initial hearing was scheduled for Monday, March 24, 2014, at 1:00 p.m.  

A Prehearing Order was issued on February 27, 2014, advising the parties of the date and time of the scheduled hearing, informing them of the procedures applicable to this proceeding, and directing the submission of documents prior to the hearing.  

The initial hearing convened as scheduled.  Nathaniel Haynesworth appeared pro se and testified in support of the Complaint.  Graciela Christlieb, Esq. represented the Respondent, and presented the testimony of Cynthia Garner who is a Customer Review Unit Officer with PGW in charge of reviewing and investigating formal and informal complaints filed with the Commission.  The Respondent sponsored five (5) exhibits all of which were admitted into the record.

Before concluding the hearing, I directed the Respondent to submit as a late-filed exhibit information concerning the installation of the Meter No. 1863966 and any possible credit adjustments for Mr. Haynesworth’s account with PGW.  The Complainant was instructed to file any written objections to PECO’s late-filed exhibit by April 10, 2014. 

On March 28, 2014, PGW submitted its late-filed Exhibit 6.

As of the date of this Initial Decision, the Complainant has not filed any objections to PGW’s late-filed Exhibit 6.  No objections having been filed, the Respondent’s late-filed Exhibit 6 is hereby admitted into the record.  
The record closed on April 24, 2014.

FINDINGS OF FACT

1. The Complainant is Nathaniel Haynesworth, whose mailing address is 27 Exeter Road, Apartment # 2, Jersey City, New Jersey 07305.  Tr. 6.
2. The Respondent is Philadelphia Gas Works.
3. Between the fall of 2008 and November 30, 2013, Mr. Haynesworth resided at 6103 Wayne Avenue, 2R,
 Philadelphia, PA 19144 (Service Address).  Tr. 12, 17- 18.

4. Mr. Haynesworth’s lease for the Service Address made him responsible for paying for gas service.  Tr. 13, 18-19.

5. On July 30, 2007, the previous occupant of the Service Address contacted PGW to get the service taken out of her name.  Tr. 25.

6. PGW did not perform a physical shut off at the meter serving the Service Address.  Instead, PGW performed a “soft off” leaving service at the Service Address on under a PGW account.  Tr. 25-26, PGW Exhibit 1.

7. On August 18, 2008, PGW sent a “Dear Occupant” letter to the Service Address concerning unbilled usage recorded at the property.  Tr. 26, PGW Exhibit 1.
8. The letter requested the current occupant of the Service Address to apply for gas service under his name.  PGW Exhibit 1.

9. On April 29, 2011, a PGW employee visited the Service Address and left a 72-hour termination notice.  Tr. 26, PGW Exhibit 1.
10. On July 18, 2011, a PGW employee visited the Service Address and left a second 72-hour termination notice.  Tr. 26, PGW Exhibit 1.

11. On April 8, 2012, a PGW employee visited the Service Address and left a third 72-hour termination notice.  Tr. 26, PGW Exhibit 1.

12. On August 4, 2012, a PGW employee visited the Service Address and left another 72-hour termination notice.  Tr. 27, PGW Exhibit 1.

13. On October 3, 2012, a PGW employee visited the Service Address and left a fifth 72-hour termination notice.  Tr. 27, PGW Exhibit 1.

14. On March 6, 2013, a PGW employee visited the Service Address and left a sixth 72-hour termination notice.  Id. 
15. On March 8, 2013, the Complainant contacted the Respondent seeking to place gas service at the Service Address under his name.  Tr. 27, PGW Exhibit 1.
16. On March 8, 2013, PGW issued a makeup bill for previously unbilled service at the Service Address in the amount of $4,089.59.  Tr. 27, PGW Exhibit 2.
17. The makeup bill was based on actual readings and covered the period February 2, 2009 to February 21, 2013.  Tr. 29-32, PGW Exhibits 1, 2.

18. On March 14, 2013, the Complainant visited the Respondent’s offices to dispute the makeup bill.  Tr. 27, PGW Exhibit 2.
19. On March 14, 2013, the Company issued a Meter Exchange Order for the gas meter serving the Service Address (Meter No. 1863966) because the Encoder Receiver Transmitter (ERT) had reached its age limit.  Tr. 27, 36-37, 71, PGW Exhibit 2.

20. The Company had been unable to remove Meter No. 1863966 from the Service Address while the account was in “soft off.”  Tr. 59, 71-72.
21. Meter No. 1863966 was installed at the Service Address on June 19, 1997.  PGW late-filed Exhibit 6.

22. The average age of a gas meter ERT is between 10 and 12 years.  Tr. 37.

23. The Meter Exchange Order was completed on March 25, 2013.  Tr. 27, PGW Exhibit 2.
24. Meter No. 1863966, which was removed from the Service Address on March 25, 2013, was tested for accuracy on April 10, 2013.  Tr. 28, 34-35, PGW Exhibit 4.
25. The tests indicated that Meter No. 1863966 was 100% accurate.  Tr. 34-35, PGW Exhibit 4.

26. On April 1, 2013, the Respondent closed the Complainant’s dispute of the makeup bill and issued a utility report which included billing dates, total usage, dollar amounts and a four-year payment arrangement offer.  Tr. 29, PGW Exhibit 1.
27. On April 18, 2013, the Complainant requested that PGW provide him with a monthly breakdown of his makeup bill.  PGW Exhibit 1. 

28. On April 18, 2013, the Respondent rebilled the Complainant’s account month-to-month from February 2009 to April 2013 based on actual meter readings.  Tr. 48, PGW Exhibit 1.  
29. On April 18, 2013, the Respondent ordered that all the bills to the Complainant be “intercepted” and not be delivered to the Complainant.  PGW Exhibit 1.
30. On April 19, 2013, the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at BCS Case # 3086349 alleging a billing dispute.  Id. 
31. On August 6, 2013, BCS issued a decision at BCS Case # 3086349 dismissing Mr. Haynesworth’s informal complaint.  Tr. 30, PGW Exhibit 1.

32. On August 6, 2013, a Commission investigator contacted PGW and requested that the Respondent resend the month-to-month breakdown of the statement of accounts to the Complainant.  Tr. 29, PGW Exhibit 1.

33. On August 6, 2013, PGW sent the month-to-month breakdown of the statement of accounts to the Complainant based on actual meter readings.  Tr. 29-30, 48, 66, PGW Exhibit 1.

34. On October 1, 2013, the Complainant informed PGW that he was not getting any PGW bills.  PGW Exhibit 1.

35. On or about November 4, 2013, PGW discovered that Mr. Haynesworth’s bills were being “intercepted” and not going to the Service Address.  PGW Exhibit 1.

36. On or about November 4, 2013, PGW sent the missing bills to the Complainant and waived all late payment charges connected to the “intercepted” bills.  PGW Exhibit 1.
37. On November 30, 2013, the Complainant moved out of the Service Address.  Tr. 17-18.

38. Mr. Haynesworth’s gas service at the Service Address was terminated pursuant to his request on December 5, 2013.  PGW Exhibit 1.  
39. Mr. Haynesworth’s final bill for gas service at the Service Address was issued on December 6, 2013 and was due on January 3, 2014.  PGW Exhibit 2.  
40. Mr. Haynesworth is no longer a customer of PGW.  Tr. 6.

41. As of the day of the hearing, Mr. Haynesworth’s outstanding balance with PGW was $4,423.70.  PGW Exhibit 1.

DISCUSSION

In his formal Complaint, Mr. Haynesworth alleged that the first bill he ever received from the Respondent was for $4,000.00 and that he was unable to determine whether this amount was correct.  As relief, the Complainant requested that he be provided with a complete service history and a breakdown of the bills for the period of time PGW is billing him.  

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S.A. § 332(a).  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron), the Commission explained the process for initially meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility violated the Public Utility Code or a regulation or order of the Commission.  66 Pa.C.S.A. § 701.  If the complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95 (Poorbaugh).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal weight, the complainant has not satisfied her burden of proof.  The complainant would be required to provide additional evidence to rebut the evidence of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).
At the hearing, Mr. Haynesworth testified that he moved to the Service Address in the fall of 2008.  He stated that after he moved in he had to contact the electric company in order to turn the electric service on at the Service Address and put that service in his name.  However, he testified that, at the time of the move, gas service was on at the Service Address and that, based on his previous experiences as a tenant, he assumed that gas service was the responsibility of the landlord and included in the rent.  Tr. 14.  He did not contact the Respondent to place the gas service in his name until March of 2013, when he received a 72-hour termination notice from the Respondent.  Upon receipt of that termination notice, Mr. Haynesworth verified that his lease made him responsible for gas service at the Service Address.  He visited the Respondent’s office and placed service in his name.  Afterwards, he received a makeup bill for $4,571.76 and contacted PGW requesting a month to month breakdown of the makeup bill.  Tr. 9.  He stated that he got no response from PGW.  Id.
In addition, the Complainant testified that he received the first regular bill from PGW on April 19, 2013, and he made a payment of $113.75 to PGW on the same day.  Tr. 49.  However, from April 19, 2013 to November 20, 2013, he received no bills from PGW although, by then, he had already established service in his name.  

He stated that he pays his bills on time and that, if he had received a notice from PGW two months or even a year after he moved into the Service Address, he would have been able to make arrangements to pay the makeup bill.  Tr. 9-10, 15-16.  However, he argued that PGW’s failure to notify him of his responsibility to pay for gas service at the Service Address did not allow him an opportunity to reduce his consumption, look for an alternative provider, or enter into a payment plan.  Tr. 10-11. 

The Complainant moved out of the Service Address on November 30, 2013.  Mr. Haynesworth is no longer a customer of PGW.  

As relief, Mr. Haynesworth requested that the accuracy of his makeup bill be investigated and that he be given an opportunity to pay this amount in a time frame that he can afford.  Tr. 10.  In addition, he requested that his makeup bill be reduced by half because PGW failed to notify him in a timely fashion of the need to put gas service at the Service Address under his name.  Tr. 10-11.
In response to Mr. Haynesworth’s testimony, PGW’s witness, Ms. Garner, testified that on July 30, 2007, the previous occupant of the Service Address contacted PGW to get the service taken out of her name.  PGW did not perform a physical shut off at the meter serving the Service Address.  Instead, PGW performed a “soft off” leaving service at the Service Address on under a PGW account.  On August 18, 2008, PGW sent a “Dear Occupant” letter to the Service Address requesting that the current occupant of the Service Address apply for gas service under his name.  Following the August 18, 2008 letter, PGW employees visited the Service Address and left 72-hour termination notices on six (6) separate occasions (on April 29, 2011, July 18, 2011, April 8, 2012, August 4, 2012, October 3, 2012, and March 6, 2013).  

On March 8, 2013, the Complainant contacted the Respondent seeking to place gas service at the Service Address under his name.  On that day, PGW issued a makeup bill for previously unbilled service at the Service Address.  The makeup bill was based on actual readings and covered the period February 2, 2009 to February 21, 2013, and was in the amount of $4,089.59.  

On March 14, 2013, the Complainant visited the Respondent’s offices to dispute the makeup bill.  Also, on March 14, 2013, the Company issued a Meter Exchange Order for the gas meter serving the Service Address (Meter No. 1863966) because the ERT attached to the meter had reached its age limit.  The Meter Exchange Order was completed on March 25, 2013.  Meter No. 1863966, which was removed from the Service Address on March 25, 2013, was tested for accuracy on April 10, 2013.  The tests indicated that the Meter No. 1863966 was 100% accurate.  
On April 1, 2013, the Respondent closed the Complainant’s dispute of the makeup bill and issued a utility report which included billing dates, total usage, dollar amounts and a four-year payment arrangement offer.  On April 18, 2013, the Complainant requested that PGW provide him with a monthly breakdown of his makeup bill.  In response to this request, PGW re-billed the Complainant’s account month to month from February 2009 to April 2013 based on actual meter readings.  In addition, the Respondent ordered that all the bills to the Complainant be “intercepted.”  

On April 19, 2013, the Complainant filed an informal complaint with the Commission’s BCS at BCS Case # 3086349 alleging a billing dispute.  BCS issued a decision at BCS Case # 3086349 on August 6, 2013, dismissing Mr. Haynesworth’s informal complaint.  On the same day, a Commission investigator contacted PGW and requested that the Respondent resend the month-to-month breakdown of the statement of accounts to the Complainant.  PGW complied with the investigator’s request and, on August 6, 2013, sent the month-to-month breakdown of the statement of accounts based on actual meter readings to the Complainant.

During cross-examination, Mr. Haynesworth questioned the Respondent’s reason for removing the meter serving the Service Address shortly after he applied to place service in his name.  Tr. 36.  Ms. Garner testified that the gas meter serving the Service Address (Meter No. 1863966) was removed because the ERT attached to the meter had reached its age limit.  The average age of a gas meter ERT is between 10 and 12 years and Meter No. 1863966 was installed at the Service Address on June 19, 1997.  She explained that the Company had been unable to remove Meter No. 1863966 from the Service Address while the account was in “soft off.”  It was only after the Complainant applied to place gas service in his name that the Company was able to get the landlord contact information and gain access to the meter.  Tr. 59.  She also explained that, when dealing with apartment buildings, the Company does not have the option of addressing prolonged “soft offs” by shutting service off at the curb as that action may impact the other tenants in the building.  Tr. 79-81.
(a) Inadequate or unreasonable service – fall of 2008 to March of 2013.

Section 1501 of the Code provides the legal standard to be met by public utilities regarding service: 

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public. Such service also shall be reasonably continuous and without unreasonable interruptions or delay. Such service and facilities shall be in conformity with the regulations and orders of the commission. Subject to the provisions of this part and the regulations or orders of the commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….

66 Pa.C.S.A § 1501.  The statutory definition of “service” is to be broadly construed.  Country Place Waste Treatment Co., Inc. v. Pa. Pub. Util. Comm’n, 654 A.2d 72 (Pa. Cmwlth. Ct. 1995).
At the hearing, Mr. Haynesworth argued that PGW provided him with inadequate and unreasonable service during the period fall of 2008 to March of 2013 because it failed to notify him of his responsibility to pay for gas service at the Service Address.  He did not dispute that his lease for the Service Address made him responsible for placing gas service in his name, nor did he dispute that he had failed to read the lease and to act accordingly with its terms.  Instead, Mr. Haynesworth maintained that PGW should have also notified him of his responsibility to pay for gas service at the Service Address.  He testified that, although he had resided at the Service Address since fall of 2008, he received only one notice from PGW in March of 2013 requesting that he place gas service in his name.  He testified that he had acted upon it immediately by visiting the Respondent’s offices and applying to place gas service in his name.
The Respondent argued that it had in fact engaged in several attempts to notify Mr. Haynesworth of his responsibility to place gas service in his name.  Beginning on August 18, 2008, PGW sent a “Dear Occupant” letter to the Service Address requesting that the current occupant of the Service Address apply for gas service under his name.  Following the August 18, 2008 letter, PGW employees visited the Service Address and left 72-hour termination notices on six (6) separate occasions (on April 29, 2011, July 18, 2011, April 8, 2012, August 4, 2012, October 3, 2012, and March 6, 2013).  Tr. 63.  The Respondent’s witness explained that, depending on the features of the apartment building and the access afforded to PGW employees on each occasion, the employees would slip the notice under the door of the service address, place it in the mailbox corresponding to the service address, or leave it with the landlord or with a neighboring tenant.  Tr. 63.  These 72-hour termination notices are personally delivered by PGW employees visiting the property.  Tr. 63. 
To Mr. Haynesworth’s question as to why the Respondent did not just terminate his service during the four years in question, PGW’s witness responded that, when dealing with apartment buildings, the Company does not have the option of addressing prolonged “soft offs” by shutting service off at the curb as that action may impact the other tenants in the building.  She also explained that without an identifiable tenant-customer PGW is unable to obtain landlord cooperation and access to the individual meter serving a service address.  Tr. 59, 79-81.
After careful consideration of the facts in this matter, I do not find that the Respondent provided the Complainant with inadequate or unreasonable service during the period fall 2008 to March 2013.  While the large makeup bill of $4,089.59 that PGW issued to the Complainant in March of 2013 reflected gas usage at the Service Address during a period of four years, it is the direct result of Mr. Haynesworth’s failure to place gas service in his name pursuant to the terms of his lease.  Unlike the complainants in Margarita Kron v. Philadelphia Gas Works (Kron), Docket No. F-2012-2332152 (Order entered October 3, 2013), and in Michael John Sottile v. Philadelphia Gas Works (Sottile), Docket No. C-2013-2352676 (Order entered December 24, 2013), who had actively taken the necessary steps to either request service connection or termination from the Company, in the present case Mr. Haynesworth did not contact PGW to place service in his name for a period of over four (4) years.  While in Kron and Sottile the Company provided the complainants with unreasonable service because it failed to respond to their requests concerning gas service, in the present case PGW acted diligently in its efforts to identify the party responsible for gas usage at the Service Address but did not receive a service request from Mr. Haynesworth, the party enjoying the benefit of gas service, until March of 2013.  Finally, while in Kron and Sottile the responsible parties for gas usage were easily identifiable and the physical termination of service easily achieved (Margarita Kron was the landlord on record with PGW and Michael John Sottile was the owner of a single family home who had requested service in his name), in the present case the physical termination of service was not attainable.  For the reasons stated above, the Complainant’s claim of inadequate and unreasonable service on the part of PGW during the period fall 2008 to March 2013 is denied.
(b) Billing dispute – the accuracy of the makeup bill (February 2009 - February 2013)
In his formal Complaint and at the hearing, Mr. Haynesworth challenged the accuracy of the makeup bill issued by PGW for the period fall 2008 to March 2013.  Tr. 10.  He claimed that because the makeup bill he received in March of 2013 covered a period of over four years he was unable to determine whether or not the charges were accurate.
PGW’s witness, Ms. Garner, explained that during the period August 2008 to March 2013 the gas service for the Service Address was placed and remained in a fictitious PGW account.  During this time, PGW had received monthly actual readings from the meter serving the Service Address.  The makeup bill issued to Mr Haynesworth in March of 2013 was calculated based on those actual readings recorded by PGW.  Ms. Garner explained that in accordance with the Commission regulation at 52 Pa.Code § 56.14, see infra at 14, the makeup bill covered only the period February 2009 to February 2013, although by his own admission Mr. Haynesworth had resided at the Service Address since fall of 2008.  In addition, Meter No. 1863966, which had served the Service Address during the period in question (fall 2008 to March 2013), was tested for accuracy on April 10, 2013 and was found to be 100% accurate.  

In view of the above, I find that Mr. Haynesworth has failed to carry his burden of proving that the makeup bill issued by PGW for gas service rendered during the period February 2009 to February 2013 was inaccurate.
(c) Payment arrangement

At the hearing, Mr. Haynesworth requested a payment arrangement that would allow him to pay the makeup bill in a time frame that he could afford.  Tr. 10.  However, Ms. Garner pointed out that Mr. Haynesworth is no longer a customer of PGW and he, in fact, resides in New Jersey.

The provisions of 52 Pa.Code § 56.14 allow for the amortization of a makeup bill issued for previously unbilled public utility service resulting from meter failure.  Section 56.14 states,
§ 56.14. Previously unbilled public utility service 
When a public utility renders a make-up bill for previously unbilled public utility service which accrued within the past 4 years resulting from public utility billing error, meter failure, leakage that could not reasonably have been detected or loss of service, or four or more consecutive estimated bills and the make-up bill exceeds the otherwise normal estimated bill for the billing period during which the make-up bill is issued by at least 50% or at least $ 50, whichever is greater:

(1)  The public utility shall explain the bill to the customer and make a reasonable attempt to amortize the bill.

(2)  The period of the amortization may, at the option of the customer, extend at least as long as:

(i)  The period during which the excess amount accrued.
(ii)  Necessary so that the quantity of service billed in any one billing period is not greater than the normal estimated quantity for that period plus 50%.

52 Pa.Code § 56.14 (Emphasis added).

The term “customer” is defined in 52 Pa.Code § 56.2 which reads,

Customer—A natural person at least 18 years of age in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or an adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential public utility service is requested. A natural person remains a customer after discontinuance or termination until the final bill for service is past due.
52 Pa.Code § 56.2 (Emphasis added).  Mr. Haynesworth’s gas service at the Service Address was terminated pursuant to his request on December 5, 2013.  PGW Exhibit 1.  The final bill was issued on December 6, 2013 and was due on January 3, 2014.  PGW Exhibit 2.  I agree with PGW’s argument that the complainant is no longer a customer of the Company and can no longer benefit from the provisions of 52 Pa.Code § 56.14.
(d) Inadequate or unreasonable service – April 18, 2013 to November 20, 2013

At the hearing, Complainant argued that PGW provided him with inadequate and unreasonable service because it failed to send him any bills during the period April 19, 2013 to November 20, 2013.  Tr. 49-50, 58.  Ms. Garner testified that on March 8, 2013, PGW issued a makeup bill for previously unbilled service at the Service Address in the amount of $4,089.59.  This makeup bill was broken down by annual consumption.  On April 18, 2013, the Complainant requested that PGW provide him with a month-to-month breakdown of his makeup bill.  The Respondent rebilled the Complainant’s account month-to-month from February 2009 to April 2013 based on actual meter readings; however, during the review process, the Respondent ordered that all the bills to the Complainant be “intercepted.”  Tr. 50.  It was not until November 4, 2013, that PGW discovered that Mr. Haynesworth’s bills were being “intercepted” and not going to the Service Address.  On or about November 4, 2013, PGW sent the missing bills to the Complainant and waived all late payment charges connected to the “intercepted” bills. 

Based on Ms. Garner’s testimony, the “interception” of the bills was either done inadvertently or was intended to be of very short duration while the Company completed the review process following the dispute initiated by Mr. Haynesworth.  Tr. 50, 58.  Whether by oversight or negligence the “interception” was allowed to continue for about seven (7) months (April 2013 to November 2013), during which time Mr. Haynesworth did not receive any bills from PGW.  
In view of the above, I find that Mr. Haynesworth has carried his burden of proving that PGW violated Section 1501 of the Code by failing to issue monthly bills for a period of seven (7) months.  

Under Public Utility Code Sections 3301(a) and (b), “the Commission may levy a fine of up to $1,000 per day for continuing violations of the Public Utility Code.”  66 Pa.C.S.A. § 3301.

The Commission has set forth, in a statement of policy, the factors and standards for evaluating proceedings involving violations of the Public Utility Code for purposes of determining appropriate civil penalty amounts.  See, 52 Pa.Code § 69.1201(c).  These factors and standards are as follows: 

(1)  Whether the conduct at issue was of a serious nature. When conduct of a serious nature is involved, such as willful fraud or misrepresentation, the conduct may warrant a higher penalty. When the conduct is less egregious, such as administrative filing or technical errors, it may warrant a lower penalty.
(2)  Whether the resulting consequences of the conduct at issue were of a serious nature. When consequences of a serious nature are involved, such as personal injury or property damage, the consequences may warrant a higher penalty.
(3)  Whether the conduct at issue was deemed intentional or negligent. This factor may only be considered in evaluating litigated cases. When conduct has been deemed intentional, the conduct may result in a higher penalty.
(4)  Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future. These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.
(5)  The number of customers affected and the duration of the violation.
(6)  The compliance history of the regulated entity which committed the violation. An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.

(7)  Whether the regulated entity cooperated with the Commission's investigation. Facts establishing bad faith, active concealment of violations, or attempts to interfere with Commission investigations may result in a higher penalty.
(8)  The amount of the civil penalty or fine necessary to deter future violations. The size of the utility may be considered to determine an appropriate penalty amount.
(9)  Past Commission decisions in similar situations.
(10)  Other relevant factors.

52 Pa.Code § 69.1201(c).  These factors, relative to this proceeding, are examined below.



The first factor is whether the conduct was willful or less egregious.  There is no evidence that the offending conduct, or lack of action taken by the Company, was willful, fraudulent or a misrepresentation.  



The second factor is whether the consequences were of a serious nature resulting in damages to property or injury to persons.  There is no evidence that PGW’s failure to issue monthly bills to Mr. Haynesworth for a period of seven (7) months had any consequences beyond resulting in a second makeup bill for the Complainant in November of 2013.  There were also no damages to property or injury to persons. 

The third factor is whether the offending conduct was intentional or negligent.  As mentioned above, I find that the Respondent’s violation is due to human error or negligence to timely remove the “intercept” order in the Complainant’s account.
The fourth factor is whether the utility has modified its internal practice and procedures to address the offensive conduct at issue to deter and prevent similar conduct in the future.  In this case, PGW did not provide evidence of its internal practices and procedures intended to address the use and timely removal of “intercept” orders in a customer’s account.



The fifth factor is the number of customers affected and the duration of the violation.  In the present case, there was one customer, Mr. Haynesworth, affected by the violation, but the failure to issue monthly bills lasted for seven (7) months.  



The sixth factor is the compliance history of the offender, PGW.  The record does not include a history of PGW’s past offenses.  Neither party provided evidence of a compliance history.



The seventh factor is whether the actions of the regulated entity were cooperative or discordant with a Commission investigation.  This standard is not applicable to this proceeding because the Commission did not conduct an investigation.  

The eighth, ninth and tenth factors are inter-related in this case and they are, respectively:  the amount of a civil penalty required to deter future violations; prior Commission decisions in similar cases; and the catch-all “other relevant factors.”  

In the present case, PGW’s process of “intercepting” Mr. Haynesworth’s monthly bills began as part of a well-intentioned effort to review his makeup bill in April of 2013.  During this process, PGW employees either “hit the intercepted button” by accident or failed to remove the “intercept” order once the review was completed.  Tr. 50.  Under these circumstances, I conclude that a civil penalty in the amount of $200.00 is appropriate in this case.  I make this determination based on complaint proceedings where the Commission assessed PGW a $250.00 civil penalty for each year a customer was liable for a back-billing caused by PGW’s failure to read the gas meter.  See, Darlene O’Doe v. Philadelphia Gas Works, Docket No. F-01559449, (Order entered December 13, 2005); Ronald Ragland v. Philadelphia Gas Works, Docket No. F-01386826, (Order entered March 17, 2006); and Eugene Allen v. Philadelphia Gas Works, Docket No. F-01551573, (Order entered August 22, 2006); see also Jeanette Hennon v. The Peoples Natural Gas Company d/b/a Dominion Peoples, Docket No. F-01612844 (Order entered July 10, 2006).  Although the violation addressed in the present Complaint concerns the Company’s failure to remove an “intercept” order on Mr. Haynesworth’s monthly bills, instead of a failure to obtain actual meter readings, I find that the nature of the violations and the surrounding circumstances, in the present Complaint and the complaint proceedings cited above, are sufficiently similar to warrant comparable civil penalties.  Furthermore, the total amount of $200.00 of the civil penalty imposed in this case will serve to deter future violations of the Commission’s statutes, regulations and orders, and to draw the Company’s attention to the need for accuracy and attention to details.
For the reasons stated above, the Respondent within 30 days from entry of the Final Commission Order in this case shall pay a civil penalty in the amount of $ 200.00 by sending a certified check or money order payable to the Commonwealth of Pennsylvania.  In addition, PGW shall cease and desist from further violations of the Public Utility Code, 

66 Pa.C.S.A. §§ 101 et seq., and the regulations of the Pennsylvania Public Utility Commission, 

52 Pa.Code §§ 1.1 et seq.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

2.
The Complainant seeking affirmative relief from the Commission has the burden of proving the Complaint allegations by producing evidence which established material facts by a preponderance of the evidence.  66 Pa.C.S.A. § 332(a).

3.
The Complainant failed to carry his burden of proving that PGW had violated the provisions of 66 Pa.C.S.A § 1501 by failing to notify him of his responsibility to place gas service in his name.

4.
The Complainant failed to carry his burden of proving that PGW had incorrectly billed him for previously unbilled services.

5.
The Complainant failed to carry his burden of proving that he is entitled to a four-year period of amortization of the makeup bill.

6.
The Complainant successfully carried his burden of proving that PGW had failed to issue him monthly bills for seven (7) consecutive months after he became a customer.
7.
By not issuing monthly bills to the Complainant during the period April 2013 to November 2013, the Respondent violated Section 1501 of the Public Utility Code.  66 Pa.C.S.A. § 1501.

8.
The formal Complaint is sustained, in part and denied, in part pursuant to the preceding Discussion and Conclusions.

ORDER

THEREFORE,

IT IS ORDERED:



1.
That Philadelphia Gas Works’ late-filed Exhibit 6 is admitted into the record in this matter.
2.
That the formal Complaint of Nathaniel Haynesworth against Philadelphia Gas Works, Docket No. C-2013-2388558, is denied, in part, with regard to Mr. Haynesworth’s claim that Philadelphia Gas Works provided him with inadequate and unreasonable service when it failed to notify him of his responsibility to place gas service in his name.
3.
That the makeup bill of $4,089.59, covering the period February 2, 2009 to February 21, 2013, is correct as rendered.
4.
That the formal Complaint of Nathaniel Haynesworth against Philadelphia Gas Works, Docket No. C-2013-2388558, is denied, in part, with regard to Mr. Haynesworth’s request for a payment arrangement.
5.
That the formal Complaint of Nathaniel Haynesworth against Philadelphia Gas Works, Docket No. C-2013-2388558, is granted, in part, with regard to Mr. Haynesworth’s claim that Philadelphia Gas Works provided him with inadequate and unreasonable service when it failed to issue monthly bills for gas service after Mr. Haynesworth became a customer.

6.
That Philadelphia Gas Works shall pay a total Two Hundred Dollars ($200.00) by sending a certified check or money order payable to the Commonwealth of Pennsylvania, within thirty (30) days from the entry of the Final Commission Order to:
Secretary
Pennsylvania Public Utility Commission

P.O. Box 3265

Harrisburg, PA 17105-3265

7.
That Philadelphia Gas Works cease and desist from further violations of the Public Utility Code, 66 Pa.C.S.A. §§ 101 et seq., and the regulations of the Pennsylvania Public Utility Commission, 52 Pa.Code §§ 1.1 et seq.



8.
That the Secretary’s Bureau should mark this matter closed.

Date:  July 22, 2014





/s/













Eranda Vero








Administrative Law Judge 

� 	Mr. Haynesworth’s address in his account with PGW was 6103 Wayne Avenue, 2R, Philadelphia, PA 19144, but he insisted that his correct address was 6103 Wayne Avenue, Apt. # 101, Philadelphia, PA 19144.  Tr. 55-57.  During cross-examination, Mr. Haynesworth admitted that the Service Address was indeed a second floor rear apartment located at 6103 Wayne Avenue, Philadelphia, PA 19144.  Id.
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