BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



M. Heather Michail					:
							:
	v.						:		F-2014-2404586
							:
PECO Energy Company				:



INITIAL DECISION


Before
Mark A. Hoyer
Administrative Law Judge


		This initial decision denies the request of M. Heather Michail (“Complainant”) for a Commission-ordered payment agreement pursuant to 66 Pa.C.S. §1405.  

HISTORY OF THE PROCEEDING


		On February 4, 2014, Ms. Michail filed a formal complaint with the Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) at Docket No. F-2014-2404586.[footnoteRef:1]  In her complaint, Ms. Michail alleged that PECO is threatening to shut off her utility service.  She requested a payment agreement.  On February 20, 2014, PECO filed its answer to the complaint.  PECO averred, among other things, that Ms. Michail owes an outstanding balance in the amount of $6,633.22.  According to PECO’s answer, Ms. Michail is not entitled to a Commission-ordered payment agreement to pay this balance because the balance is comprised of Customer Assistance Program (“CAP”) arrearages.  PECO requests dismissal of Ms. Michail’s complaint.      [1:  Ms. Michail timely appealed the decision of the Commission’s Bureau of Consumer Services (“BCS”) rendered on her informal complaint at BCS Case No. 3115100.  ] 


An Initial Telephonic Hearing Notice was mailed to the parties on February 28, 2014, scheduling an initial hearing for Thursday, April 17, 2014.  A standard Prehearing Order was issued on February 28, 2014.  The initial telephonic hearing was held as scheduled.  Ms. Michail represented herself and testified on her own behalf.  She did not offer any exhibits.  Shawane L. Lee, Esquire, represented PECO, which sponsored nine exhibits for admission into the record.  The hearing record consists of the aforementioned exhibits and a 47-page transcript of the hearing held on April 17, 2014.  Briefs were not requested.  The record closed on May 14, 2014.    

FINDINGS OF FACT

1. Complainant, M. Heather Michail, resides at 1325 South Broad Street, Apartment 3R, Philadelphia, Pennsylvania 19147 (Tr. 7).    

2. PECO provides residential electric utility service to Complainant at her residence (Tr. 7, 22).    

3. Complainant is currently enrolled in PECO’s CAP Program, Tier D.  Customers in the Tier D CAP Program receive a 70% discount on the first 650 kV of electricity used during the billing cycle (Tr. 23).  

4. Complainant enrolled in PECO’s CAP Program, Tier D, in April 2006.  She was removed from the CAP Program on May 11, 2009.  She was reinstated into the CAP Program on December 12, 2012 (Tr. 23; PECO Energy Ex. 2).    

5. Complainant has entered into four payment agreements with the Company and defaulted on all of them.  Complainant has not been a party to a Commission-ordered payment agreement with PECO (Tr. 15-16, 25-26; Exh. 4).    

6. [bookmark: _GoBack]Complainant’s account balance is $6,534.90.  Complainant’s balance consists of $5,970.15 in CAP arrearages.  The remaining balance of $564.75 is non-CAP arrearages (Tr. 24).    

7. Complainant pays on a consistent basis but she does not pay enough to cover her electric bills for current usage (Tr. 24; Exh. 1).    

8. Complainant lives alone and earns approximately $1,680 per month (Tr. 16-18; Exh. 5).   

DISCUSSION

As the party seeking affirmative relief from this Commission, Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).  The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); and Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  “Preponderance of the evidence” means one party must present evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Id.  

		The issue presented by this complaint is whether Complainant is entitled to a Commission-ordered payment agreement pursuant to Section 1405 of the Public Utility Code, 66 Pa.C.S. § 1405.  
 
		Section 1405 of the Code provides as follows: 

§1405.  Payment Agreements.

    (a) General Rule.  The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers. The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.
 
   (b) Length of Payment Agreements.  The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:
 
   	(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.
 
   	(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

   	(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.
 
   	(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.
 
   (c) Customer Assistance Programs.  Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.
 
   (d) Number of Payment Agreements.  Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
 
   (e) Extension of Payment Agreements.  If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.
 
   (f) Failure to Comply with Payment Agreement.  Failure of a customer to comply with the terms of a payment agreement shall be grounds for a public utility to terminate the customer’s service. Pending the outcome of a complaint filed with the commission, a customer shall be obligated to pay that portion of the bill which is not in dispute and subsequent bills which are not in dispute.

Complainant enrolled in PECO’s CAP Program, Tier D, in April 2006.  She was removed from the CAP Program on May 11, 2009.  She was reinstated into the CAP Program on December 12, 2012 and she is currently participating in the program.  Tr. 23; PECO Energy Ex. 2.  Complainant’s account balance is $6,534.90.  Complainant’s balance consists of $5,970.15 in CAP arrearages.  The remaining balance of $564.75 is non-CAP arrearages.  Tr. 24.  CAP arrearages cannot be the subject of payment agreements negotiated or approved by the Commission.  66 Pa.C.S. § 1405(c).  Consequently, Complainant cannot obtain a Commission-ordered payment agreement for the CAP arrearages she owes ($5,970.15).  

In George Crawford v. National Fuel Gas Distribution Corp., C-20066348 (Order entered December 6, 2007), the Commission emphasized that, while the Commission has the authority to establish a payment agreement when a utility has lawfully terminated a customer for nonpayment, the Commission would exercise this authority very judiciously.  The Commission stated, “[s]pecifically, this Commission should exercise its discretion only on behalf of customers who have demonstrated some evidence of good faith efforts to pay their utility bills, or who have experienced a significant change of circumstance outside of their control.”  Crawford at 15-16.  See, Moses Rogito v. UGI Utilities Inc. – Gas Division (Complaint-Appellant), F‑02263457 (Order entered December 3, 2008).  

In the instant case, Complainant is also not entitled to a payment agreement from the Commission for the non-CAP portion of her arrearages ($564.75).  Complainant has defaulted on four previous payment agreements with PECO.  In addition, she has failed to pay the full amount due and owing each month for her current usage.  Complainant has failed to demonstrate a good faith effort to pay her electric bill.  Accordingly, the request for a payment agreement is denied.     
		
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the subject matter and the parties to this proceeding to the extent discussed in the foregoing section of this decision.  

2. Complainant has failed to meet her burden of proving that she is entitled to a payment agreement from the Commission.  66 Pa.C.S. §§ 332(a), 1405.  

ORDER


		THEREFORE,

		IT IS ORDERED:

1.	That the complaint of M. Heather Michail against PECO Energy Company at Docket No. F-2014-2404586 is hereby denied.

2.	That the Docket in this proceeding, Docket No. F-2014-2404586, be marked closed.



Date:  July 28, 2014									/s/		
									Mark A. Hoyer
									Administrative Law Judge
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