BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Cheryl Zack						:
							:
	v.						:		C-2013-2388009
							:
Service Electric Telephone, LLC			:



INITIAL DECISION GRANTING MOTION FOR SUMMARY JUDGMENT 


Before 
David A. Salapa
Administrative Law Judge


INTRODUCTION


		A customer filed a complaint against a telephone utility alleging unreasonable telephone service.  This decision denies the complaint because the telephone utility did not provide telephone service to the customer when the alleged unreasonable service occurred.
				

HISTORY OF THE PROCEEDING


On October 11, 2013, Cheryl Zack (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Service Electric Telephone, LLC (Respondent).  The complaint alleges that the Complainant is having reliability, safety or quality problems with her utility service.

The complaint alleges that the Complainant lives with her mother and that her mother’s television has repeatedly stopped functioning.  The complaint indicates that the Complainant fears that the television malfunction will lead to a fire.  The complaint requests monetary compensation.

On November 4, 2013, the Respondent’s Director of Regulatory Affairs filed a letter in response to the Complainant’s complaint.  The letter states that the Complainant has never been a customer of the Respondent.  The letter speculates that the Complainant may be a customer of Service Electric Cable TV & Communications (Service Cable).  The letter requests that the Commission dismiss the Complainant’s complaint with prejudice.

By hearing notice dated March 14, 2014, the Commission scheduled a telephonic hearing for this matter on May 8, 2014 at 10:00 a.m. and assigned the case to me.  I issued a prehearing order dated March 17, 2014, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

By letter dated April 23, 2014, counsel for the Respondent requested that I convert the May 8, 2014 hearing into a telephonic prehearing conference.  The letter reiterated that the Respondent had no records indicating that the Complainant had ever been a customer.  The letter also indicated that the copy of the complaint it received was illegible, making it difficult for the Respondent to prepare for a hearing.

I granted the Respondent’s request and by notice dated May 2, 2014, the Commission converted the telephonic hearing scheduled for May 8, 2014 into a telephonic prehearing conference.

I conducted a telephonic prehearing conference on May 8, 2014.  Present by telephone were the Complainant and counsel for the Respondent.

At the prehearing conference, the Complainant reiterated the allegations in her complaint that she received poor service from the Respondent.  N.T. 5-6.  According to the Complainant, the Respondent disconnected her telephone service after telling her that it would not.  N.T. 6-7.  The Complainant also complained about her cable television service.  N.T. 6-7.  I informed the Complainant that the Commission did not have jurisdiction over cable television service.  N.T. 7-8.

Counsel for the Respondent stated that the Respondent had no records of the Complainant as a customer.  N.T. 8-9.  Counsel for the Respondent noted that the complaint contained a telephone number for Service Cable, not the Respondent.  N.T. 8-9.  In order to clarify which entity actually provided service to her, the Complainant agreed to provide documents regarding termination of her telephone service to counsel for the Respondent and me.  N.T. 13-15.

I received the documents from the Complainant on May 16, 2014.  Copies of these documents were sent to counsel for the Respondent.

[bookmark: _GoBack]By hearing notice dated May 29, 2014, the Commission scheduled a telephonic hearing for this matter on July 10, 2014 at 10:00 a.m.

		On June 12, 2014, the Respondent filed a motion for summary judgment requesting that the Commission dismiss the Complainant’s complaint.  The motion for summary judgment states that the Complainant has never been a customer of the Respondent.  According to the motion, the documents provided by the Complainant indicate that the Complainant was a customer of Service Cable, not the Respondent.  Attached to the motion, marked as Exhibit B are the documents provided by the Complainant.

		Also attached to the motion, marked as Exhibit C, is the affidavit of Scott Randall, Director of Regulatory Affairs for the Respondent (Randall Affidavit).  The Randall Affidavit states that the account number identified by the Complainant does not match any account number in the Respondent’s billing or customer records.  The Randall Affidavit asserts that the documents submitted by the Complainant have been reviewed and those documents were not created or issued by the Respondent.  The Randall Affidavit alleges that the Respondent is not affiliated with Service Cable but rather is a separate and distinct entity under completely different ownership and control.

		The motion for summary judgment argues that the Complainant’s complaint was mistakenly served on the Respondent.  The Complainant’s complaint fails to allege that the Respondent has violated any Commission regulation or order.  Therefore, the motion for summary judgment contends that the Complainant’s complaint fails to state a claim upon which relief can be granted and the Respondent is entitled to judgment as a matter of law.  The motion for summary judgment concludes that the Respondent is entitled to judgment in its favor as a matter of law and requests that the Commission grant the motion, dismiss the complaint and grant such other relief as may be just and reasonable.

		By notice dated June 24, 2014, the Commission cancelled the telephonic hearing scheduled for July 10, 2014.

		By letter dated July 9, 2014, the Complainant requested additional time to respond to the Respondent’s motion for summary judgment because she had not received a copy of the motion.

On July 9, 2014, I directed the Respondent to re-serve its motion for summary judgment on the Complainant.  By letter filed July 10, 2014, the Respondent indicated that it had re-served its motion for summary judgment on the Complainant.

As of the date of this decision, the Complainant has not filed a response to the Respondent’s motion for summary judgment.  The motion for summary judgment is ready for decision.  For the reasons set forth below, I will grant the motion for summary judgment.


FINDINGS OF FACT

		1.	The Complainant in this case is Cheryl Zack.

		2.	The Respondent in this case is Service Electric Telephone, LLC.

		3.	On October 11, 2013, the Complainant filed a complaint against the Respondent.

		4.	On November 4, 2013, the Respondent’s Director of Regulatory Affairs filed a letter in response to the Complainant’s complaint.
		
		5.	On June 12, 2014, the Respondent filed a motion for summary judgment.

		6.	By letter dated July 9, 2014, the Complainant requested additional time to respond to the Respondent’s motion for summary judgment because she had not received a copy of the motion.

7.	By letter filed July 10, 2014, the Respondent indicated that it had re-served its motion for summary judgment on the Complainant.

		8.	The Complainant did not file an answer to the Respondent’s motion for summary judgment.

		9.	The Complainant was not a customer of the Respondent when the alleged unreasonable telephone service occurred.  Randall Affidavit.

		10.	The Respondent is not affiliated with Service Cable.  Randall Affidavit.
		
DISCUSSION

		The Respondent’s motion for summary judgment argues that the Commission should dismiss the Complainant’s complaint because the Complainant’s complaint fails to state a claim upon which relief can be granted and the Respondent is entitled to judgment as a matter of law.  The Commission’s regulation at 52 Pa.Code § 5.102 governs motions for summary judgment.  The Commission’s regulation at 52 Pa.Code § 5.102(a) permits any party to move for summary judgment after the pleadings are closed, but within such time as not to delay a hearing.  A motion for summary judgment must be based on the pleadings, depositions, answers to interrogatories, admissions and supporting affidavits.  52 Pa.Code § 5.102(c).  The presiding officer will grant a motion for summary judgment if the pleadings, depositions, answers to interrogatories, admissions and affidavits show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).

		The moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pa. v. McCall, 459 A.2d 406 (Pa. Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1976).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Co. v. Pike Coal Co., 412 A.2d 466 (Pa. 1979).  Summary judgment will be granted only where the right is clear and free from doubt.

		The non-moving party in a motion for summary judgment must allege facts showing that an issue for trial exists.  First Mortgage Co. of Pa. v. McCall, 459 A.2d 406 (Pa. Super. 1983); Commonwealth v. Diamond Shamrock Chemical Co., 391 A.2d 1333 (Pa. Cmwlth. 1978); Stover v. The United Telephone Co. of Pa., Docket No. C-00923833 (Order entered July 21, 1992).  The Commission has interpreted 52 Pa.Code § 5.102(c) in conformity with Rule 1035 (now Rule 1035.1) of the Pennsylvania Rules of Civil Procedure.  South River Power Partners, L.P. v. West Penn Power Company, Docket No. C-00935287 (Order entered November 6, 1996).  In civil practice, a non-moving party may not rely solely upon denials in its pleadings, but must submit some materials to establish that a genuine issue of material fact exists.  Nicastro v. Cuyler, 467 A.2d 1218 (Pa. Cmwlth. 1983); Pennsylvania Gas & Water Co. v. Nenna & Frain, Inc., 467 A.2d 330 (Pa. Super. 1983); Geriot v. Council of Borough of Darby, 457 A.2d 202 (Pa. Cmwlth. 1983).

The provision at 52 Pa.Code § 5.102(c) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa.C.S. § 703(a); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. Pub. Util. Comm’n, 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pa. Pub. Util. Comm’n, 103 A.2d 502 (Pa. Super.1954).

The Respondent’s motion for summary judgment contends that the Commission must dismiss the Complainant’s complaint because the complaint fails to state a claim upon which relief can be granted.  The Respondent claims that the Complainant’s complaint is against Service Cable not the Respondent.

		In support of its contention, the Respondent points to some of the documents provided by the Complainant.  These documents consist of three bills from Service Cable with due dates of March 29, 2013, February 28, 2013 and January 29, 2013 for cable television and telephone service to the Complainant’s mother and a letter dated March 3, 2013 from Service Cable to the Complainant’s mother stating that Service Cable was discontinuing telephone service to the Complainant’s mother.  The Respondent alleges that it is not affiliated with Service Cable but rather is a separate and distinct entity under completely different ownership and control.  In response to these allegations, the Complainant has not provided any information disputing the fact that the bills and letter she received regarding her mother’s telephone service were from Service Cable.
		
Accepting the Complainant’s allegations that she received inadequate telephone service as true for purposes of disposing of the Respondent’s motion for summary judgment, the Respondent contends that the complaint fails to allege that the Respondent provided unreasonable service or violated the Public Utility Code, Commission regulations or orders.  The Respondent argues that it has not violated any Commission regulation or order.  I agree.

A complaint must set forth “an act or thing done or omitted to be done or about to be done or omitted to be done by the respondent in violation, or claimed violation, of a statute which the Commission has jurisdiction to administer, or of a regulation or order of the Commission.”  52 Pa.Code § 5.22(a)(4).  Here, while the complaint alleges facts that could be construed as unreasonable service or a violation of a statute, regulation or order which the Commission has jurisdiction to administer, the unrebutted fact is that the Respondent did not provide telephone service to the Complainant or her mother during the time period when the alleged unreasonable service occurred.  Therefore, the Complainant’s complaint fails to allege that the Respondent provided unreasonable service or violated any statute, regulation or order with regard to the Complainant.

The Complainant’s complaint fails to allege that the Respondent has provided unreasonable service or violated the Public Utility Code or Commission regulations.  Since no factual issue exists, a hearing on the complaint is unnecessary.  I will grant the Respondent’s motion for summary judgment and dismiss the Complainant’s complaint.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this proceeding.
		
		2.	The Complainant has failed to allege that the Respondent has provided unreasonable service or violated the Public Utility Code or Commission regulations.

		3.	No genuine issue of material fact exists for trial in this proceeding.  52 Pa.Code § 102(c).



ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the motion of Service Electric Telephone, LLC for summary judgment at Docket No. C-2013-2388009 is hereby granted.

		2.	That the complaint of Cheryl Zack against Service Electric Telephone, LLC at Docket No. C-2013-2388009 is hereby denied and dismissed.

		3.	That the docket at Docket No. C-2013-2388009 is marked closed.

		
Dated:	August 7, 2014							/s/			
							David A. Salapa
							Administrative Law Judge
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