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William C. Lieberth, Sr. 				:	
							:
v. :		C-2014-2414866
:
Duquesne Light Company		 		:
	


INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


INTRODUCTION


		This decision sustains in part and dismisses in part the formal complaint.


HISTORY OF THE PROCEEDING


		On March 26, 2014, William C. Lieberth, Sr., (Complainant) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against Duquesne Light Company (Duquesne Light or Respondent) alleging there were incorrect charges on the billing statements and Respondent threatened to shut off service because of unpaid charges which Complainant alleged were discharged in a bankruptcy proceeding.  Duquesne Light filed an answer in response to the complaint on April 24, 2014.       

By Telephone Hearing Notice dated April 28, 2014, the Office of Administrative Law Judge notified the parties an initial hearing in this case was scheduled for Wednesday, June 4, 2014 at 10:00 a.m.  On May 7, 2014, the presiding officer issued a Prehearing Order setting forth various procedural matters, including how parties may request a continuance.    
On June 4, 2014, the presiding officer granted a continuance request from Complainant who requested the continuance because he recently broke his right foot.  Thereafter, on June 10, 2014, the Office of Administrative Law Judge scheduled an initial telephonic hearing in this matter for Wednesday, August 6, 2014.  On August 4, 2014, the parties were advised the initial hearing would have to be conducted telephonically due to schedule changes resulting from a recent death in the presiding officer’s family.  

The presiding officer convened the initial hearing August 6, 2014, at which Mr. Lieberth appeared unrepresented.  Duquesne Light was represented by Danielle L. Dietrich, Esquire.  Complainant presented testimony from himself.  Respondent presented the testimonies of two witnesses, and identified two (2) exhibits, marked Duquesne Light Exhibits 3 and 6, which exhibits were not admitted into evidence.  Complainant and Respondent issued final statements on the hearing record in lieu of filing briefs.    

Upon the conclusion of the initial telephonic hearing, the presiding officer closed the hearing record by Interim Order Closing the Hearing Record on August 7, 2014.

FINDINGS OF FACT

1.	Complainant, William C. Lieberth, Sr., resides at 4505 Dawn Road, Gibsonia, Allegheny County, Pennsylvania and owns property located at 4226 Verona Road, Verona, Allegheny County, Pennsylvania (service address), where he is the ratepayer of record and receives electric service from Respondent.  

2.	Since Mr. Lieberth purchased the service address on February 8, 2013, Respondent has provided electric service at the service address.  

3. 	Prior to February 2013, Complainant operated an automobile body shop at 1308 East Ohio Street, Pittsburgh, Pennsylvania (1308 East Ohio Street) which he was forced by the Pennsylvania Department of Transportation (PennDOT) to vacate on October 1, 2012 due to a road construction project.  
4. 	Complainant incurred an unpaid balance for electric service provided by Respondent to 1308 East Ohio Street totaling $7,187.

5. 	Complainant filed for Chapter 13 bankruptcy in 2011 in the United States Bankruptcy Court for the Western District of Pennsylvania at Case No. 11-22952-JKF (2011 Bankruptcy).  The unpaid balance on Complainant’s electric service account with Respondent was not included as a debt in the 2011 bankruptcy.

6. 	When Respondent learned about the 2011 Bankruptcy, Respondent closed the account for 1308 East Ohio Street and opened a new account with a zero balance ($0), pending the final outcome from the 2011 Bankruptcy.

7. 	On March 13, 2013, the 2011 Bankruptcy was dismissed without prejudice and noted the Debtor[footnoteRef:1] “remain legally liable for all his/her debts as if the bankruptcy petition had not been filed.”   [1:  	The Debtor was listed in the 2011 Bankruptcy as “William C. Lieberth, Sr. dba Allegheny Auto Body Company”.] 


8.	Mr. Lieberth spent ten months fixing up the service address and then opened his automobile shop business at the service address in November 2013.  

9. 	Also in November 2013, Mr. Lieberth’s son and his family moved into the service address and used a portion of the service address as a residence.

10.	Mr. Lieberth opened an account with Respondent for electric service at the service address and paid $250 to initiate service, which is the only payment Mr. Lieberth made for electric service at the service address.  

11. 	After receiving the March 2013 dismissal order by the United States Bankruptcy Court, Duquesne Light transferred the unpaid balance ($7,187.78) from the electric service account at 1308 East Ohio Street over to the electric service account for the service address in November 2013.

12. 	Duquesne Light issued a shut-off notice at the service address on November 8, 2013 for non-payment.  

13. 	On March 26, 2014, Complainant filed a formal complaint against Respondent with the Commission.

14. 	On August 1, 2014, Mr. Lieberth filed a new Chapter 13 bankruptcy petition in the United States Bankruptcy Court for the Western District of Pennsylvania at Case No. 14-23144-TPA (2014 Bankruptcy).   

		15.	 As of the date of the hearing, the unpaid balance on Complainant’s electric service account totals $10,420.04, which sum includes the unpaid balance transferred from 1308 East Ohio Street plus the current arrears for electric service provided at the service address.
 
DISCUSSION

		On March 26, 2014, Complainant filed a formal complaint alleging there were incorrect charges on the billing statements for the service address where he conducts his business and Respondent threatened to shut off service because of unpaid charges which Complainant alleged were discharged in the 2011 Bankruptcy.  Specifically, Mr. Lieberth contends Duquesne Light failed to provide reasonable and adequate customer service when it transferred the unpaid balance from 1308 East Ohio Street to the electric service account for the service address.  Mr. Lieberth testified all of his debts, including the unpaid balance on the former electric service account, were discharged in the 2011 Bankruptcy.  



Complainant’s Position

Mr. Lieberth contends the unpaid balance from 1308 East Ohio Street was discharged in the 2011 Bankruptcy.  Mr. Lieberth argues he is no longer responsible to pay that money to Respondent and Respondent is wrong to transfer the balance over to the new service address.  At the administrative hearing conducted on August 6, 2014, Complainant notified the presiding officer that he filed for Chapter 13 bankruptcy protection on the previous Friday (August 1, 2014) and the unpaid balance with Duquesne Light was not listed because, in a Chapter 13 bankruptcy proceeding, Duquesne Light as the creditor was responsible to file its claim for payment.  Mr. Lieberth testified, however, that Duquesne Light was advised of the filing so that it would have an opportunity to file a claim.  Complainant asks the Commission to order Duquesne Light to erase the transferred balance from 1308 East Ohio Street and to fine Duquesne Light the sum of $100,000 because of how Respondent handled the unpaid balance.

Respondent’s Position

Duquesne Light admitted it was aware of the 2014 Bankruptcy prior to the start of the hearing but the unpaid balance is not listed as a debt in the 2014 Bankruptcy.  Respondent insists it was not in error to transfer the balance from 1308 East Ohio Street to the service address because the 2011 Bankruptcy resulted in a dismissal and did not discharge, or erase, the debts owed by Complainant.  

Public Utility’s Responsibility

Pursuant to 66 Pa.C.S.A. § 1501:  

“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….”  

Burden of Proof

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving by substantial evidence he is entitled to the requested relief.  66 Pa.C.S.A. § 332(a).  To satisfy this burden, Complainant must show Respondent utility is responsible or accountable for the problem described.[footnoteRef:2]  Complainant must show this fact to be true by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that evidence presented by the other party.[footnoteRef:3]  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.[footnoteRef:4]  Furthermore, more evidence is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:5]   [2:  	Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  ]  [3: 
 	Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  ]  [4: 
 	Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S.A. § 704.  ]  [5: 
 	Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).
] 


Effect of Bankruptcy Filing

To decide a controversy the Commission must have subject matter jurisdiction to decide the matter at issue.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Commwlth. 1992).  Subject matter jurisdiction refers to the authority of a court, or other tribunal such as the Commission, to hear and decide a case or the general class to which a given controversy or cause belongs.  Noxon Chemical Products Co. v. Leckie, 39 F.2d 318 (3rd Cir. 1930); Mid-City Bank & Trust Co. v. Myers, 343 Pa. 465, 23 A.2d 420 (1940).  
A bankruptcy petition filed under either Sections 301, 302 or 303 of the United States Bankruptcy Code will operate as a stay and bars the commencement or continuation of a judicial, administrative or other action or proceeding against the debtor, including the issuance or employment of a process, which action or proceeding was commenced prior to the start of the bankruptcy proceeding, or to recover a claim against the debtor that arose before the commencement of the bankruptcy proceeding.  See 11 U.S.C.S. §362(a)(1).

		Pursuant to Section 1471 of Title 28, United States Code, 28 U.S.C.A. §1471, the United States Bankruptcy Court has exclusive jurisdiction over all property belonging to the debtor, wherever located, as of the date the bankruptcy commences.  The Pennsylvania Public Utility Commission lacks subject matter jurisdiction over Complainant’s debts due and owing to Respondent as a public utility as of the date he filed the bankruptcy petition with the Bankruptcy Court (August 1, 2014).  The debt incurred by Complainant for the electric service provided by Respondent was a debt incurred prior to the filing of the bankruptcy petition.  Therefore, that debt and the amount of the debt Mr. Lieberth must pay, if any, ultimately are issues under the exclusive province and authority of the United States Bankruptcy Court as of August 1, 2014.  

When Complainant filed the bankruptcy petition on August 1, 2014, the Commission effectively became unable to render an opinion about the amount of debt which Mr. Lieberth must pay to Duquesne Light.  When Complainant filed the bankruptcy petition on August 1, 2014, Duquesne Light effectively became unable to terminate his electric service account for non-payment or engage in collection activities until the 2014 Bankruptcy is resolved finally.  Therefore, Duquesne Light is precluded from initiating or resuming any termination proceedings or collection proceedings until the United States Bankruptcy Court renders a final opinion.  Presumably, while handling his Chapter 13 bankruptcy filing, the United States Bankruptcy Court will determine what, if anything, Complainant owes to Respondent on these two accounts (for 1308 East Ohio Street and the service address) and will direct Respondent as to how Respondent may deal with Complainant as regards those two accounts.  Therefore, that portion of the formal complaint involving termination proceedings will be sustained and cannot be resolved until after the bankruptcy proceeding concludes.  

Effect of Transfer of Prior Balance

However, this formal complaint also questions whether Duquesne Light was in error to transfer the former account balance over to the new account for the service address in November 2013.  That question can be answered.  The 2014 Bankruptcy filing does not preclude the presiding officer and the Commission from rendering an opinion on the customer service issue.   

A party seeking a rule or order from the Commission has the burden of proof, which burden is satisfied if the party establishes by a preponderance of evidence that it is substantial and legally credible.  66 Pa.C.S.A. § 332(a), and Samuel J. Lansberry, Inc. v. Public Utility Commission, 578 A.2d 600 (Pa. Commw. 1990).  Pursuant to 66 Pa.C.S.A. § 332(a), Complainant bears the burden of proof and the burden to prove that Duquesne Light was wrong to transfer the balance over to the new account, because Mr. Lieberth is the party seeking affirmative relief from the Public Utility Commission.     

When Mr. Lieberth filed the 2011 Bankruptcy, Duquesne Light was forced by the Commission’s regulations to close that electric service account and provide him with a new account that had a zero balance.  However, when the United States Bankruptcy Court issued the order in March 2013 that dismissed the Chapter 13 bankruptcy proceeding, that unpaid debt from 1308 East Ohio Street was not eliminated or erased.  The federal court’s order clearly stated: “The Debtor(s) remain legally liable for all his/her debts as if the bankruptcy petition had not been filed.”  From that date (March 13, 2013), Duquesne Light had the federal court’s permission to start collection procedures against Mr. Lieberth, including termination proceedings.  

Therefore, Duquesne Light was within its’ rights to transfer the unpaid balance from 1308 East Ohio Street over to the new account.  Accordingly, the portion of the formal complaint which alleges Duquesne Light was in error to transfer the unpaid balance is dismissed in the ordering paragraphs below. 

CONCLUSIONS OF LAW

1. The Commission lacks jurisdiction over the termination of electric service to Complainant and the amount of the debt, if any, owed by Complainant to Respondent, pursuant to Section 1471 of Title 28, United States Code, 28 U.S.C.A. §1471.  

		2.	As the party seeking affirmative relief from the Public Utility Commission, Complainant carries the burden of proving Respondent improperly transferred the unpaid balance to his new account when the United States Bankruptcy Court dismissed the 2011 Bankruptcy without discharging Complainant’s debts.  66 Pa. C.S.A. § 332(a).
	
		3.	Complainant failed to carry the burden of proving Respondent failed to provide reasonable and adequate customer service when it transferred the unpaid balance to his new electric service account.  66 Pa.C.S.A. § 1501.

ORDER


THEREFORE, 

IT IS ORDERED:

1. 	That the complaint of William C. Lieberth, Sr. v. Duquesne Light Company at Docket No. C‑2014-2414866 is hereby dismissed in part and sustained in part.

2. 	That the complaint of William C. Lieberth, Sr. v. Duquesne Light Company at Docket No. C‑2014-2414866 is hereby sustained in that the Pennsylvania Public Utility Commission does not have jurisdiction over the amount of debt owed by William C. Lieberth, Sr. to Duquesne Light Company for electric service during the pendency of the Chapter 13 bankruptcy petition in the United States Bankruptcy Court for the Western District of Pennsylvania at Case No. 14-23144-TPA.
3. 	That the complaint of William C. Lieberth, Sr. v. Duquesne Light Company at Docket No. C‑2014-2414866 is hereby dismissed in that Duquesne Light Company did not err when transferring the unpaid balance to the new electric service account after the Order of the United States Bankruptcy Court for the Western District of Pennsylvania at Case No. 11-22952-JKF dismissing the bankruptcy proceeding without prejudice.  


	 

Date:  August 8, 2014			/s/	
						Katrina L. Dunderdale
						Administrative Law Judge
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