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INTRODUCTION
In this case, Cassandra Jordan (Complainant) requests restoration of gas service and a payment agreement from Philadelphia Gas Works (Respondent, PGW or the Company), after her service was terminated in September 2013.  The parties dispute the terms to restore gas service; specifically, the payment agreement Complainant is requesting.  Complainant alleges she can now make biweekly contributions toward her outstanding balance which she could not pay previously. 

The Complainant was a residential gas heating customer who had her gas service terminated for non-payment on September 12, 2013.  The Complainant did not sustain her burden of proof regarding her formal Complaint (Complaint).  Accordingly, the undersigned dismisses the Complainant’s Complaint. 

history of the proceeding

On or about October 24, 2013, Complainant filed a Complaint against PGW with the Pennsylvania Public Utility Commission (Commission or PUC).  Complainant stated that her gas service was terminated and she requested a payment agreement.  Complainant stated the down payment requested by PGW to restore her gas service was not affordable.  Complainant alleged hard times financially as a teacher in the Philadelphia School District whose salary has been frozen for two years and she is a single mother of two children, one an adult child with autism.  Complainant also expressed that in the past she put her finances toward weatherproofing her basement, which caused her to fall behind with her gas bills.  
On November 19, 2013, Respondent filed an Answer addressing the material allegations of the Complaint.  PGW admitted that gas service was terminated at 5431 Walnut Street, Philadelphia, Pennsylvania (service address) on September 12, 2013.  PGW disputed that the Complainant contacted the Company about a payment agreement when termination of service was performed.  PGW asserted that the Complainant contacted Respondent on June 15, 2013, and was informed that $1,515.00 was needed to establish a payment agreement.  PGW further indicated that Complainant has a total account balance of $7,533.50 and has broken several payment agreements since she established her account on July 20, 2006, at the service address.
The last payment for gas service the Respondent received from Complainant was on February 15, 2013, in the amount of $600.00.  The Complainant has used all three medical certifications under her current account balance.   The Respondent requested that the Commission find against the Complainant and dismiss the Complaint.

The instant Complaint is a timely appeal of the Commission’s Bureau of Consumer Services’ (BCS) informal complaint at Case No. 003150060 filed on September 17, 2013.  The BCS issued a decision on October 3, 2013, which concluded that the Complainant has not made a good faith effort to pay the balance.   
A Hearing Notice dated February 6, 2014, informed the parties that the initial hearing in this matter was scheduled for Thursday, March 6, 2014.
A Prehearing Order was issued on February 7, 2014, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding.  
The initial hearing convened as scheduled.  Cassandra Jordan appeared pro se and the Respondent was represented by Laureto Farinas, Esquire, who was accompanied by one witness, Jack Irizarry.  
The Complainant sponsored the one exhibit, which was identified as Jordan Exhibit 1—a compilation of bills and letters regarding service to the service address.  The Complainant’s exhibit was admitted over the objection of Respondent.

Mr. Farinas represented Respondent and presented Mr. Irizarry as a witness.  The Respondent sponsored the following four exhibits:

1. PGW Exhibit 1 – Negotiated payment agreements;

2. PGW Exhibit 2 – Contacts on Complainant’s Account;

3. PGW Exhibit 3 – Account Statement; and

4. PGW Exhibit 4 – History of BCS informal complaints.
All four PGW exhibits were admitted into the record without objection.

The record closed on April 7, 2014.

FINDINGS OF FACT

1. The Complainant is Cassandra Jordan who currently resides at 5431 Walnut Street, Philadelphia, Pennsylvania, (service address) where she received gas service from PGW from July 2006 through September 2013.  Complainant owns the service address.  Tr. 5, 16, Jordan Exhibit 1.
2. Complainant’s gas service was terminated at the service address on September 12, 2013, for non-payment of services rendered.  On September 24, 2013, the Complainant’s final bill was $7,533.50.  Tr. 5, 78.
3. Complainant’s son is an adult with autism.  He lives at the service address on the second floor.  The residence is a duplex.  Complainant was able to get medical certification extensions based on the son’s autism.  Tr. 7.

4. Since 2006 the Complainant has dealt with financial issues that prohibited her from making timely and complete payments.  Complainant’s family income went from $16,000.00/month in 2006 to $3,000.00/month in 2007.  Tr. 8-11, Jordan Exhibit 1.

5. In August 2013, PGW told Complainant that if she desired to continue receiving gas service, she needed to pay over $7,000.00, because Complainant failed to comply with several payment agreements.  Tr. 13-14.

6. Complainant was unable to pay over $7,000.00 to stop termination of gas service.  Complainant has been without gas service since September 12, 2013.  Tr. 14, Jordan Exhibit 1.

7. Complainant requests that her gas service be restored to the service address with a payment plan of $300.00/month plus current bills put in place as terms for receiving service.  Complainant is willing to pay the reconnection fee of $123.23 and a security deposit of $541.00 (one half one month and the other half the following month).  Tr. 18, 20-21.

8. The service address is occupied by three persons, Complainant, her 26-year-old son, and her daughter who will be 14 years old this year.  Tr. 26.

9. Complainant has not had an increase in her salary since 2011 and has not had a contract since September 2013.  Complainant is a teacher in the Philadelphia School District and has a second job as an after school-teacher.  Complainant has a net salary for the two jobs of $1,025/week.  Complainant does not receive child support although she has a court order for $300/week for child support.  Complainant’s current gross income is about $3,480 biweekly, which is just under $7,000 monthly.  Tr. 27-31, 41-43.  
10. Complainant’s income did not include the second job as an after-school teacher when her gas service was terminated in 2013.  Complainant has had no additional change in income since her last payment agreement.  Tr. 44-45.

11. Complainant’s adult son has separate bills for electric and food.  He receives Social Security assistance (SSI).  The son’s other utility bills are paid by the Complainant.  Tr. 53-54.

12. The second floor heating, hot water and cooking is on the gas bill with the Complainant’s name.  To the best of the knowledge of the Complainant there is just one house heater for the service address with just one thermostat.  For purposes of the gas bill, the second floor is part of the gas usage for the service address.  Tr. 54, 101, 109.
13. Complainant’s son receives gross $760 biweekly, $180/month in food stamps, and $18 biweekly for his work at Elwyn.  Tr. 53-54.  

14. Jack Irizarry is a customer review officer at PGW who reviews complaints filed by customers with the Commission.  Mr. Irizarry reviewed the Complaint of Mrs. Jordan.  Tr. 59-60.

15. Complainant has had 15 PGW payment agreements that have failed.  The first payment agreement occurred on March 30, 2007.  On April 7, 2011, Complainant had a PUC directed payment agreement by informal complaint decision at BCS Case No. 2812530, which had terms of monthly payment of $476 towards arrears and $280 for monthly budget bill, for a total of $756 monthly billing.  Tr. 64-65, PGW Exhibit 1.

16. Complainant entered into a settlement of a formal complaint on June 2, 2011.  The terms of the settlement were $167 monthly payment towards arrears and the same $280 monthly budget payment, for a total monthly payment of $447.  Complainant failed to comply with the terms of the settlement.  Tr. 65-66, PGW Exhibit 1.

17. Complainant’s last payment agreement with the Company was dated November 30, 2012.  The terms of the payment agreement were to make a payment of $423 as a down payment, and then to pay $200 monthly towards arrears and $223 monthly budget payment, for a total of $423 monthly payment.  Tr. 66, PGW Exhibit 1. 

18. Complainant told Mr. Irizarry that her current monthly income was about $6,000.  Tr. 68.

19. Complainant received a 30-day medical hold
 on her bills as of August 4, 2007, based on the medical condition of her son.  Tr. 69, PGW Exhibit 2.

20. Complainant received a 2nd medical certification resulting in a 30-day hold on her bills on September 12, 2007.  Tr. 69, PGW Exhibit 2.

21. On October 22, 2008, Complainant received the 3rd medical certification resulting in a 30-day hold on her bills.  Tr. 69, PGW Exhibit 2. 

22. On June 17, 2013, Complainant reported to the Commission that her income was $2800/month and $720/month SSI for a household of two adults and one child.  Tr. 71, PGW Exhibit 2.
23. On September 12, 2013, Complainant provided income of $3700/month for a household of three.  Complainant was told that based on this income she was not eligible for the Customer Responsibility Program (CRP), a low income program.  Tr. 71, PGW Exhibit 2.

24. Based on an income of $6,000, the Complainant would be a level five customer for the CRP.  Depending upon the amount of the outstanding balance owed, the amount toward arrears would start at least at $100/month plus monthly budget amount for current bill.  For a level five customer the outstanding balance is divided over 12 months.  Tr. 72-73.  

25. If the customer has had multiple broken payment agreements including a CRP agreement, and the gas service has been terminated, the Respondent requires the customer to pay 100% of the arrearage, plus the security deposit and a reconnection fee to restore service.  The Complainant is in these circumstances, and PGW has offered these terms to have gas service restored.  Tr. 74-75.

26. Complainant made just a handful of payments since 2012, with a payment by check for $844 on September 4, 2012, returned for insufficient funds.  Complainant made a payment on December 7, 2012, for $423 and a payment on February 15, 2013, for $600.  Complainant’s last payment to PGW was on February 15, 2013.  Tr. 28, 77-78, PGW Exhibit 3.

27. Complainant was a gas heating customer and received winter bills in the amount of $558.11 for February 18, 2011; $408.23 for March 22, 2011; $330.24 for April 19, 2011; $278.12 for November 18, 2011; $422.85 for December 19, 2011; $625.61 for January 20, 2012; $567.10 for February 2012; and $410.36 for April 2012.  The Complainant’s bills would be for significant amounts during the winter months if her usage remains consistent with her historical usage and her proposal for a payment agreement were adopted of current bill plus $300 toward the arrears.  Tr. 79, PGW Exhibit 3.

28. On April 6, 2011, Complainant filed an informal complaint at BCS Case No. 2812530 to obtain a payment agreement.  She reported a household income of $3,800 plus $694 SSI for a total of $4,494 for a household of two adults and one child.  On April 7, 2011, BCS concluded that a payment agreement of $756/month was reasonable, with $476/month towards the arrears and $280 monthly budget payment.  Complainant’s income did not qualify for CRP.  Tr. 81-82, PGW Exhibit 4.

29. On June 14, 2013, Complainant filed an informal complaint at BCS Case No. 3110930 to obtain a payment agreement.  She reported a household income of $2800 and $720 SSI for a total of $3,520 for a household of two adults and one child.  Complainant reported a change in income, which was a decrease of about 21%.  BCS dismissed this case because the Complainant failed to timely return documents for BCS to verify information from the Complainant.  Tr. 82-83.

30. Complainant filed an informal complaint at BCS Case No. 3150060 on September 17, 2013.  Complainant reported the household income for three at $6,020.  Complainant requested a payment agreement and her gas services had already been terminated.  Tr. 83-84, PGW Exhibit 4.

31. The BCS decision for Case No. 3150060 was dated October 1, 2013, and found that the case was dismissed in compliance with 66 Pa.C.S. § 1405(d), no good faith effort of payments made, Complainant required to pay the outstanding balance of $7,533.50, plus a reconnection fee of $123.23, and half of the security deposit, which is $542 or $271 for the first month, and the other half of the security deposit, or $271 the following month.  PGW is still requiring these terms to restore gas service to the Complainant.  Tr. 84, PGW Exhibit 4.

DISCUSSION

In the present formal Complaint, Complainant does not dispute that there was reason to terminate her gas service for non-payment.  Complainant is requesting restoration of gas service and a payment agreement for current monthly bills plus $300 monthly toward her outstanding balance.  Complainant and Respondent agree on the terms of the reconnection fee and security deposit for restoration of service.
As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001)(“Milkie”).
Different Terms for Restoration of Service 
In this Complaint, Complainant essentially counter-offers the terms to restore her gas service.  The Company and the Commission provided the following terms:
(1) Payment of outstanding balance in the amount of $7,533.50;

(2) Reconnection fee in the amount of $123.23; and

(3) Security deposit of $542 with half or $271 paid by the first month service is restored.

PGW Exhibit 4.



The Complainant requests a payment agreement to restore gas service.  The Complainant does not change the above cited second and third terms for restoring her gas service, but requests that she be given the opportunity to pay her current monthly bill plus $300 towards her arrears instead of paying the outstanding balance due.  Tr. 91, 94.  

I. Compliance with Chapter 14

66 Pa.C.S. Chapter 14 known as the Responsible Utility Customer Protection Act provides the Commission with statutory authority to address payment agreements; specifically Section 1405(a) states,
(a) General rule.—The commission is authorized to investigate complaints regarding payment disputes between a public utility, applicants and customers.  The commission is authorized to establish payment agreements between a public utility, customers and applicants within the limits established by this chapter.

66 Pa.C.S. § 1405(a).   

It is not disputed that Complainant has had payment agreements in the past.  The record is clear that Complainant has had 15 payment agreements.  Tr. 64, PGW Exhibit 1.  On April 7, 2011, Complainant was granted a Commission established payment agreement the terms with which the Complainant did not comply.  Tr. 81-82, PGW Exhibit 4.   
The Commission can grant another payment agreement; however, a limitation by statute is put in place regarding the number of payment agreements for a customer.  Section 1405(d) states,
(d)  Number of payment agreements.—Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

66 Pa.C.S. § 1405(d).   Thus, the Complainant may receive another Commission sponsored payment agreement if she can show a change in income.  

Section 1403 defines “change in income,”
A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.

66 Pa.C.S. § 1403 (emphasis added).  A “customer” is defined as,
A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.

Id.  Although the Complainant has not had service since September 2013, she fits the definition of a customer because she is the owner of the service address for which residential utility service is requested, a residential service account is listed in Complainant’s name and she is an adult occupant at the service address.  Tr. 5, 16, 26, Jordan Exhibit 1.  


Additionally, the Complainant initiated an informal complaint on September 17, 2013, followed by the instant formal complaint in response to Respondent terminating gas services to the service address on September 12, 2013.  The residential service account was never final and remained active.  An applicant is a natural person not currently receiving service.  66 Pa.C.S. § 1403.  Because Complainant’s residential service account was still active at the time the informal complaint was initiated, she is a customer and not an applicant.
Regarding “change in income” Complainant’s household income has not decreased.  In fact, Complainant’s household income has increased since her last payment agreement which was in April 2011.  On April 6, 2011, Complainant reported her total monthly household income as $4,494.  Tr. 81-82, PGW Exhibit 4.  On June 14, 2013, Complainant reported an income decrease of about 21% from her income in April 2011, but failed to supply the proper documentation to verify the income reported.  Tr. 82-83.  On September 17, 2013, Complainant reported her total monthly household income was $6,020.  Tr. 83-84, PGW Exhibit 4.  At the evidentiary hearing on March 6, 2014, Complainant testified that her income was $3,480 biweekly or $6,960 monthly.  Tr. 42-43.  Furthermore, adding the son’s income to the household income does not change the fact that the household income fails to decrease from what was reported on April 6, 2011 to what was reported on September 17, 2013 and March 6, 2014.
Based on Complainant’s own testimony, the household has an increase in income from the income reported on Complainant’s last Commission sponsored payment agreement in April 2011.  The record testimony shows that Complainant’s household income does not fit the definition for a change in income such that the Commission can provide a payment agreement.  

Complainant has failed to sustain her burden of proof that she should be afforded another payment agreement.  There is no dispute that the Complainant has had previously a Commission sponsored payment agreement.  The Commission is prohibited by 66 Pa.C.S. § 1405(d) to sponsor a second or subsequent payment agreement.  There is nothing in the record that shows Complainant can be afforded another payment agreement by the Commission.
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).
4. The Commission is prohibited to sponsor a second or subsequent payment agreement absent Complainant’s change in income.  66 Pa.C.S. § 1405(d).

5. That the Complainant failed to sustain her burden of proof regarding a change in income and thus, a second or subsequent payment agreement.  66 Pa.C.S. 1403.
ORDER

THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Cassandra Jordan against Philadelphia Gas Works at Docket No. F-2013-2390488 is dismissed.

2. That the Secretary mark this docket closed.

Date:   July 28, 2014 


/s/








Angela T. Jones 



Administrative Law Judge

� 	A certificate for a medical condition in the household is authorized by a medical physician and sent to the utility.  The utility then has no collection activity on the household for 30 days.  The intent is for the customer to enter a payment agreement during the 30-day period for the balance owed.  There is a limit of three per household per outstanding balance.  Tr. 69-70.


� 	Pursuant to 66 Pa.C.S. § 1407(c)(2), a public utility may require full payment of a customer’s outstanding balance together with any reconnection fees approved by the Commission to restore service.





� 	Pursuant to 66 Pa.C.S. § 1404(a)(3), a public utility may require a security deposit from a customer who fails to comply with a payment agreement.
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