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ORDER DENYING J3 ENERGY GROUP, INC.’S MOTION TO COMPEL 


	This Order denies J3 Energy Group, Inc.’s (J3) Motion to Compel and sustains UGI Development Company’s (UGI Development) Objections to J3 Set I, Numbers 1 through 3 because the interrogatories are not relevant to the issues raised in the above-captioned matter, not likely to lead to the discovery of relevant or admissible evidence in the above-captioned matter, and improperly seek highly confidential proprietary information.

		This matter was initiated by a Formal Complaint filed by J3 on January 10, 2011 at Docket No. C-2011-2119920 relating to a Request for Proposals (RFP) for solar photovoltaic alternate energy credits conducted by West Penn Power Company d/b/a Allegheny Power (West Penn).  J3 avers it submitted a proposal to supply solar photovoltaic alternate energy credits (SPAECs) in response to a competitive RFP issued by Allegheny Power.  None of J3’s bids were selected.  Complainant avers West Penn’s evaluation of its bids was erroneous and not consistent with the RFP reviewed by the Commission as part of West Penn’s modified Retail Electric Default Service Program and Competitive Procurement Plan for Service and therefore violates the intent of the Commission’s September 2, 2010 Opinion and Order.  Further, J3 claims that West Penn’s actions violate the competitive procurement standards for alternate energy credits established by 52 Pa. Code § 75.67(b) and (c) and 52 Pa. Code § 54.186. 

		J3’s Complaint challenges West Penn Power Company’s (“West Penn”) evaluation of bids submitted in response to a Request for Proposal (“RFP”) for solar photovoltaic alternative energy credits (“SPAECs”) dated September 24, 2010, and revised on November 3, 2010.  

	J3’s Complaint was neither served on UGI Development, nor was UGI Development named a party to the Complaint.  On August 16, 2012, after an evidentiary hearing and upon consideration of J3’s and West Penn’s briefs, I issued an Initial Decision dismissing the J3 Complaint.  J3 filed Exceptions and a Request for Oral Argument on September 4, 2012, and West Penn filed Replies to Exceptions and Opposition to Request for Oral Argument on September 17, 2012.
	
	On October 31, 2013, the Pennsylvania Public Utility Commission (“Commission”) issued an Opinion and Order that declined to address the merits of the Complaint and, sua sponte, concluded that UGI Development was an indispensable party.  The Commission therefore ordered that the Initial Decision be vacated, UGI Development be joined as an indispensable party, a copy of the Order be served on UGI Development, the caption be changed to add UGI Development as a party, UGI Development be added to the service list; and that the proceeding be remanded to the Office of Administrative Law Judge for such further proceedings as may be warranted.  

	On November 15, 2013, West Penn filed a Petition for Reconsideration, and UGI Development filed a Petition for Reconsideration and Clarification.  J3 filed an Answer on November 25, 2013.  West Penn and J3 requested a ruling on their exceptions, reply exceptions, and the merits of the complaint based on the litigated record.  On February 20, 2014, the Commission entered an Opinion and Order denying the Petition for Reconsideration filed by West Penn and granting clarification but denying reconsideration as requested by UGI Development.  The Commission directed the Commission’s Secretary’s Bureau to serve the J3 Complaint on UGI Development, and gave UGI Development twenty days after the date of service to file an Answer to the Complaint, consistent with 52 Pa. Code § 5.61(a).  

	The J3 Complaint was served on UGI Development on February 24, 2014.  On March 17, 2014, UGI Development filed an Answer and New Matter.  On April 4, 2014, J3 filed a Reply to the UGI Development New Matter.  

	At the prehearing conference on May 8, 2014, UGI Development requested and was granted ninety days from the date of receipt to review the entire record and all discovery responses.  J3 served its testimony and discovery responses on UGI Development on June 9, 2014, and West Penn Power Company served its testimony and discovery responses on UGI Development on June 20, 2014.  Therefore, the ninety-day review period granted to UGI Development has not expired.  UGI Development is continuing its review of the record and discovery responses provided by the parties.  

	On July 17, 2014, J3 served J3 Set I discovery requests on UGI Development.  On July 28, 2014, 2014, UGI Development served objections to the J3 Set I discovery requests.  UGI Development objected generally to J3 Set I in its entirety on the basis that the requests are unduly burdensome and untimely.  UGI Development also specifically objected to J3 Set I, Numbers 1 through 3 on the basis that the information sought is irrelevant, immaterial, unduly burdensome, and not likely to lead to admissible evidence.  On August 6, 2014, UGI Development served responses to J3 Set I, Numbers 4 through 22.

	On August 6, 2014, J3 served its Motion to Compel answers to J3 Set I, Numbers 1 through 3.  On August 11, 2014, UGI Development filed an Answer to J3’s Motion to Compel.  The Motion to Compel is ripe for a decision.  

DISCUSSION

		The standard for permissible discovery is in the Commission’s regulations:
[bookmark: 5.321.]§ 5.321. Scope.
 (a)  Applicability. This subchapter applies to a proceeding in which: 
   (1)  A complaint, protest or other adverse pleading has been filed. 
* * *
 (b)  Discretion. The presiding officer may vary provisions of this subchapter as justice requires. 
 (c)  Scope. Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence. 
* * *
52 Pa. Code § 5.321(a)-(c).  
		The material sought to be discovered need not be admissible.  Rather, it must be reasonably expected to lead to the discovery of admissible evidence.  The limitations are broad:
[bookmark: 5.361.]§ 5.361. Limitation of scope of discovery and deposition.
 (a)  Discovery or deposition is not permitted which: 
   (1)  Is sought in bad faith. 
[bookmark: OLE_LINK1][bookmark: OLE_LINK2]   (2)  Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 
   (3)  Relates to matter which is privileged. 
   (4)  Would require the making of an unreasonable investigation by the deponent, a party or witness. 
* * *
52 Pa. Code § 5.361.
		 J3 Set I, Numbers 1 through 3 provide as follows:
1.	Please identify all solar photovoltaic energy facilities that are the source(s) of the SPAECS that have been supplied by UGID to West Penn pursuant to the Purchase and Sale Agreement.  
2.	For each solar photovoltaic energy facility identified in response to Interrogatory Number 1, please describe UGID’s financial interest in the facility (if any) including financial interest as an owner, investor or otherwise. 
3.	With respect to each solar photovoltaic energy facility in which UGID has a financial interest as described in response to Interrogatory Number 2 please state:
a.	The date that UGID made its final investment decision for the facility.
b.	UGID’s after-tax net present value estimate for the facility at the time UGID made its final investment decision for the facility.
c.	UGID’s after-tax internal rate of return estimate at the time UGID made its final investment decision for the facility.
d.	If applicable, the date that UGID entered into an agreement with the owner of the Host Site authorizing UGID to build (or have built for UGID) the solar photovoltaic energy facility.
e.	The commercial operation date of the solar photovoltaic energy facility.

		Pursuant to Section 5.321(c), a party may obtain discovery of any matter not privileged that is relevant to a pending proceeding and that is reasonably calculated to lead to the discovery of admissible evidence.  52 Pa. Code § 5.321(c).  J3 asserts that UGID stated that it had made significant capital investments in anticipation that it would fully perform its obligations for the full 10-year term of the SPAEC Agreement.[footnoteRef:1]  Therefore, the information sought in these interrogatories is relevant and may lead to admissible evidence as the information may pertain to a defense of UGI Development.   [1:  UGID Petition for Reconsideration, p.5, ¶ 13; p.10, ¶ 33; p.11, ¶¶ 35 and 36] 


		I find the information sought in J3 Set I, Numbers 1 through 3 is not relevant to the issues to be addressed in this proceeding, and is not likely to lead to the discovery of admissible evidence.  Specifically, the information requested in J3 Set I, Numbers 1 through 3 is unrelated to the main issue to be decided in this proceeding: whether J3’s “All-or-Nothing” bids were properly evaluated under West Penn’s 2010 competitive RFP.  
	
	UGI Development’s proprietary financial interest in its solar photovoltaic energy facilities that are the source of the SPAECS that have been supplying West Penn for the past 3-4 years has no bearing on the issue of whether J3’s bids were correctly and consistently evaluated with other bids in accordance with West Penn’s RFP, or whether a mistake was made by J3 or West Penn during the competitive bidding process.  The financial interest has no bearing on the meaning of the terms “All or Nothing” versus “Up to” in the RFP, on how the bid form fields were completed, how many bid forms were submitted, how many tranches were indicated on each form, or other details that might lead to admissible evidence regarding the intended meaning and reasonable interpretation of the RFP, bid forms, offer, etc.  UGI Development’s financial interest in the solar photovoltaic energy facilities is irrelevant to how the “All-or-Nothing” bids were evaluated under West Penn’s 2010 competitive RFP.   

	Additionally, J3’s own statements are conflicting regarding this issue.  On the one hand, J3 argued that UGI Development is not an indispensable party[footnoteRef:2] and, on the other hand, J3 argues now that the proprietary financial and ownership information of UGI Development is relevant to the issues to be decided in the case.[footnoteRef:3]  J3 also argues that UGI Development asserted as a defense that it invested substantial capital upon its award from West Penn, and that the information sought may lead to admissible evidence regarding that defense.  However, I find this argument to be unpersuasive.  At the prehearing conference held on May 8, 2014, I requested clarity on the relief requested by J3.  Specifically, I asked, “Was there a relief requested, though, ever that the contract between the winning bidder and West Penn be voided?”  Mr. Russial replied, “No, Your Honor, and that’s a point that we made in our reply to the petitions for reconsideration.  We’re not seeking relief against UGI, and, frankly, we disagree with the Commission’s finding that they were indispensable but respect their finding at least for now.”  N.T. 238.  As J3 has been arguing it seeks no relief from UGI Development, I fail to see the relevance of the interrogatories in question to the issues. [2:  See J3’s Answer to Petitions of West Penn Power Company for Reconsideration and UGI Development Company for Reconsideration and Clarification.  N.T. 238.]  [3:  The courts have long held that the integrity of adjudications must be protected by preventing litigants from “playing fast and loose” with the judicial system by switching positions to suit their own ends.  Sunbeam Corporation v. Liberty Mutual Insurance Company, 566 Pa. 494, 781 A.2d 1189, 1192 (Pa. 2001), reargument denied, 2001 Pa. LEXIS 2597 (Pa. Dec. 5, 2001); Ligon v. Middletown Area Sch. Dist., 584 A.2d 376, 380 (Pa.Cmwlth. 1990).] 


	Finally, I am persuaded by UGI Development’s argument that the information sought in J3 Set I, Numbers 1 through 3 is highly confidential, proprietary information.  If such information were to be disclosed, it could give a significant advantage to J3, a competitor of UGI Development, and could undermine the integrity of the competitive procurement process of SPAECS. 

	Therefore, given the highly confidential nature of the information sought in J3 Set I, Numbers 1 through 3, the lack of relevancy and the fact that J3 and UGI Development are direct competitors, the Motion to Compel shall be denied.   

	Regarding an additional request, counsel for West Penn Power Company contacted me by telephone on August 21, 2014, requesting a continuance of the prehearing conference from August 27, 2014, because he has recently been scheduled to appear in another case in Florida on that date.  Mr. Povilaitis stated his motion for continuance was unopposed by the parties.  Since the 90-day discovery period UGI Development requested has not expired, I agreed to reschedule the prehearing conference to September 11, 2014.   An official notice will be forthcoming.



ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That J3 Energy Group, Inc.’s Motion to Compel Answers to Interrogatories and Dismiss Objections of UGI Development Company is denied.  
	
	2.	That the Objections of UGI Development Company to J3 Energy Group, Inc.’s Interrogatories Set I, Numbers 1 through 3 are sustained. 

	3.	That West Penn Power Company’s unopposed motion for continuance of the second prehearing conference is granted and said conference shall be rescheduled from August 27, 2014 to September 11, 2014.

		4.	That the deadline for the submission of prehearing memorandum is extended from August 22, 2014 to September 9, 2014.
		

Dated:  August 21, 2014			___________________________________
[bookmark: _GoBack]						Elizabeth H. Barnes
						Administrative Law Judge
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