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OPINION AND ORDER
BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Frontier Communications Commonwealth Telephone Company (Frontier or Respondent), filed on January 22, 2014,
 to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Elizabeth H. Barnes, in the above-captioned proceeding, issued on December 3, 2013.  No Replies to Exceptions were filed.
I.
History of the Proceeding

On March 28, 2013, Brian D. Sluzevich (Complainant) filed a Formal Complaint (Complaint), alleging a reliability, safety, or quality problem with his telephone services.  The Complainant expressed concern with constant static and clicking sounds on his residential telephone line as well as slow Internet DSL service for over four years.  The Complainant averred that any fixes that Frontier made to his phone lines were minor and temporary.  By way of relief, the Complainant requested that the Commission order Frontier to fix his telephone lines and to provide an unspecified credit for substandard service.
On April 29, 2013, Frontier filed its Answer to the Complaint.  In its Answer, Frontier admitted that it provided telephone services to the Complainant, but denied the allegation that there was constant static on the Complainant’s line.  Frontier submitted that it diligently responded to the Complainant’s reported issues and dispatched qualified technicians but were unable to locate a problem.  Frontier indicated that it believed that the services it provided to the Complainant were working properly.

ALJ Barnes conducted a telephonic hearing on September 10, 2013.  The Complainant appeared pro se, and testified on his own behalf.  Frontier was represented by counsel and presented one witness who testified on its behalf.  The hearing generated thirty-four pages of testimony.  On October 3, 2013, the record was closed after the receipt of Frontier’s uncontested, late-filed Exhibit No. 1, which consisted of printouts of certain test reports.

In her Initial Decision, which was issued on December 3, 2013, ALJ Barnes sustained the Complaint, noting that the “Complainant established a prima facie case that Frontier provided him with inadequate telephone service.”  The ALJ assessed Frontier a civil penalty of $1,000, and directed Frontier to issue refunds, within ninety days of issuance of a final Order, if it finds that such refunds are due after a scrutiny of the Complainant’s billing history and service history from March 2011 through March 2013.  I.D. at 13-14.  The ALJ declined to order any remedy on the alleged slow Internet service because it is a non-jurisdictional service.  I.D. at 6, 13-15.  As previously noted, Frontier filed Exceptions on January 22, 2014.
II.
Discussion

A.
Legal Standards 

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code).  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by a complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied. The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).
While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Barnes made eighteen Findings of Fact and reached thirteen Conclusions of Law.  I.D. at 2-4, 11-14.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

As a preliminary matter, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
B.
Background
As stated supra, the Complainant alleged that he had been experiencing constant static on his residential telephone line for approximately three years beginning on March 7, 2011.  Tr. at 7-8, 9.  More recently, within a week or two of the September 10, 2013 hearing, the Complainant claimed he heard a clicking sound as well.  The Complainant testified that the problem became worse within the past two years and Frontier’s linemen and managers who came to his house were unable to remedy the problem.  The Complainant testified that technicians, linemen and managers have all been involved in trying to fix the problem.  He noted that Frontier placed new wires and boxes on the house but the only thing that was not replaced were the wires on the telephone poles.  Tr. at 7, 20.  He claims that Frontier has given him numerous credits and offered to give him a “cheaper package” but that he just rather would have the problem fixed.  Tr. at 8.  From 2011 to 2013, Frontier personnel attempted to remediate the Complainant’s problem on thirty different occasions (seven times in 2011, thirteen times in 2012, and ten times in 2013).  Tr. at 16, 22.  In addition, in 2012 and 2013, Frontier had given the Complainant nine credits on his bill totaling $962.  Tr. at 24.


At the hearing, Frontier’s witness, Russell Johnson, General Manager, testified that Frontier put a new drop into the premise, installed a new Network Interface Device (NID) and did all the work it could do inside the trailer to try to make sure that the existing wiring has been replaced.  Nevertheless, the Complainant still complained about static on his line.  Tr. at 23.  Frontier’s witness further testified that its Tech Support and Engineering groups conducted industry standard tests to isolate the problem, and that they occasionally found different problems, but for the most part, they found no trouble.  Tr. at 22-23.  Frontier’s witness concluded that it found that the static is an intermittent issue.  Mr. Russell also testified that Frontier even swapped Mr. Sluzevich’s line with his neighbor’s line to see if the neighbor was having the same complaints, and that the neighbor never called to complain about his service on the same facilities that Mr. Sluzevich was using.  Tr. at 23.


In response to ALJ’s Barnes’ question as to whether Frontier has any long-term plans to repair the cables that lead up to the Complainant’s residence, Frontier’s witness, Sheryl Hite, testified that Frontier has a long term plan to convert the cables from copper to fiber optics under Connect America.
  Tr. at 29.  In addition, Frontier’s Attorney, Andrew Katsock, stated in his closing remarks that there may be plans for some new facilities but that the facilities serving the Complainant are in working order as proven by the tests that have been conducted.  Tr. at 31.


In his final statement, the Complainant submitted that he had this problem for three years now and he would not have taken it this far if he didn’t have the problem.  In this regard, he stated:
Like anything else, they never see the problem when they come out here, but, as he said, they’d issued numerous credits and sent numerous techs out here, which obviously says there is a problem that hasn’t been fixed yet.  If they still want to keep giving me credits and keep giving me promotional discounts, there’s obviously something wrong here, obviously.

Tr. at 32.

C.
The ALJ’s Initial Decision


With regard to the Complainant’s allegation of slow Internet service, the ALJ found that the Complainant’s fax machine may have been slowing down the Internet speed because it added 12,000 feet to the loop, putting it beyond the serviceable line of Internet service.  However, the ALJ did not issue a recommendation on this part of the Complaint because retail broadband access services to the Internet are generally under the regulatory purview of the Federal Communications Commission and outside of this Commission’s jurisdiction.  I.D. at 5-6.  However, the ALJ did find that it appears that there is intermittent static on the voice line that appears regardless of whether the fax machine was plugged into the phone jack or not.  Finding of Fact No. 18 at 4.


The ALJ found that the Complainant established a prima facie case that Frontier provided him with inadequate telephone service.  The ALJ opined that the repair attempts were only temporary fixes and that more could have been done to remedy the situation.  Accordingly, the ALJ concluded that Frontier violated the Commission’s Regulation at 52 Pa. Code § 63.63(a), which states that:

[a] public utility shall furnish, operate, and maintain facilities adequate to provide acceptable transmission of communications.  Transmission shall be at adequate volume levels and free of excessive distortion, noise, and cross talk.
I.D. at 6.



The ALJ also found that Frontier violated Section 1501 of the Code, 66 Pa. C.S. § 1501, which requires, inter alia, that utilities must furnish adequate and reasonable service without unreasonable interruption or delay.  The ALJ applauded Frontier for the numerous bill credits that it issued to the Complainant.  However, she concluded that the repairs conducted by Frontier were temporary in nature; thus, the Complainant’s service interruptions constituted unreasonable service under Section 1501 of the Code.  I.D. at 7.  


In order to correct the unreasonable service, the ALJ directed that Frontier complete whatever corrective action may be necessary to provide the Complainant with a level of reasonable and adequate telephone service that is free of excessive distortion and noise, and send a report within forty-five days to the Commission’s Bureau of Consumer Services and the Commission’s Bureau of Investigation and Enforcement.  Ordering Paragraph No. 14 at 14.


With regard to the Complainant’s request that that he be given a credit because he had been paying “full price for half the service,” the ALJ noted that the Complainant did not produce any bills or evidence to support a claim for a specific credit.  The ALJ noted that Frontier had already given the Complainant approximately $962 in credit from 2012 to 2013.  However, with no bills or other evidence offered by the Complainant to support his claim for additional credit, the ALJ concluded that it is not possible to determine the fees he was charged or the proper credit to issue to him.  In this regard, she recommended that the Commission direct Frontier to scrutinize the billing history and service interruption history from March 2011 through March 2013 to determine whether the Complainant is due an additional refund for poor service, and to give Complainant such refund, if applicable, within ninety days from the date of entry of a final order.  I.D. at 8, Ordering Paragraph No. 3 at 14.


Finally, the ALJ evaluated the facts in this proceeding under the Commission’s Policy Statement at 52 Pa. Code § 69.1201(c), which sets forth ten factors that the Commission may consider in evaluating whether a civil penalty for violating a Commission order, regulation or statute is appropriate.  Based on her analysis, the ALJ concluded that a total civil penalty of $1,000 against Frontier was appropriate in this case.  I.D. at 8-11, Ordering Paragraph No. 4 at 14-15.
D.
Exceptions and Dispositions

Exception No. 1:
The ALJ erred in finding that the Complainant’s voice phone line suffers significantly from static.  Findings of Fact Nos. 6 and 7.


Frontier argues in its first Exception that the ALJ erred in Findings of Fact Nos. 6 and 7 her Initial Decision, when she concluded that the Complainant’s voice line suffered significantly from static.  In Finding of Fact No. 6, the ALJ found that the “Complainant has had static sounds nearly every day on his voice phone line, which have progressively gotten worse over the past two years.”  I.D. at 3.  In Finding of Fact No.7, the ALJ determined that “[m]ore recently, Complainant has also had clicking sounds on his voice phone line.”  Id.  Exc. at 4.

In support of its first Exception, Frontier submits that it presented the results of a test and expert investigation, which established that no static was detected by Frontier in any of its many visits and tests.  Exc. at 4 citing Tr. at 23, l. 2-7.  In addition, Frontier submits that it determined through a second test that the Complainant’s neighbor was unaffected by the problems allegedly experienced by the Complainant after the Complainant’s line was switched to provide service to that neighbor.  Exc. at 4‑5 citing Tr. at 23, l. 9, 20-23.

Frontier is convinced that the Complainant’s use of his single telephone voice line in conjunction with his fax machine contributed to static and clicking sounds on the Complainant’s telephone line.  Exc. at 5-6.

Disposition:

Upon our review and consideration of the record in this proceeding, we agree with Frontier’s argument that the ALJ erred in Findings of Fact Nos. 6 and 7 when she stated that the Complainant’s voice phone line suffers significantly from static.
  The record indicates that based upon the thirty service calls to the Complainant’s premises between March 2011 and September 2013, Frontier found no trouble on its side of the network.  Tr. at 22-23.  Based on our review of the record, it appears that although the Complainant testified that he encounters static at least “once a day or every other day,” Tr. at 11, the record evidence provided by the Company indicates that the static is intermittent.  Tr. at 23.  In fact, the ALJ’s Finding of Fact No. 10 determined that “[d]uring several field visits, Frontier’s personnel found different problems including an intermittent static issue, but at other field visits, no trouble was found.  Furthermore, the record evidence more fully supports Frontier’s explanation that the static and clicking noises are caused by equipment and/or wiring on the Complainant’s side of the NID.  In this regard, Frontier’s numerous industry standard tests, which had been conducted by its technicians and its Tech Support and Engineering Groups, determined that there was an intermittent issue with static, but did not find static on Frontier’s side of the NID whenever the Complainant heard static on his telephone.  Based on these test results and the fact that the Complainant’s neighbor never complained of any static when Frontier swapped the Complainant’s line with his neighbor’s line, the evidence is more convincing to us that the static is caused by equipment or wiring on the Complainant’s side rather than the Company’s side of the NID.
In light of the foregoing discussion, we shall grant Frontier’s first Exception and modify the ALJ’s Initial Decision accordingly.

Exception No. 2.
The ALJ erred in concluding, as a matter of law, that the Respondent has rendered inadequate service in violation of 66 Pa. C.S. § 1501.  Conclusion of Law No. 11


Frontier argues in its second Exception that the ALJ erred in concluding, as a matter of law, that the Respondent has rendered inadequate service in violation of 66 Pa. C.S. § 1501.  Frontier submits that, in exercising the scope of the review, the ALJ erred by not factoring in the Complainant’s connection of a fax machine to his line and its witness’ testimony concerning this.  Exc. at 6-8.


More specifically, with regard to its witness’ testimony, Frontier submits that the ALJ erred by failing to consider Frontier’s testimony that no service issues could be found on the Company’s side of the network.  Frontier explained that it replaced the NID on the outside of the Complainant’s trailer as part of its efforts to ensure that the trouble on the Complainant’s line was not caused by the old NID.  Tr. at 23, l. 2-19, Exc. at 7.  Frontier further notes that the Federal Communications Commission (FCC) established the NID as a demarcation point to mark the end of the carrier network and the beginning of customer-controlled wiring.  Exc. at 7 citing 47 CFR §68.213.  The FCC’s regulations allow the customer to connect terminal equipment to the network provided that the telephone company is not liable for any service failures associated with either terminal equipment or inside wiring.  Id. citing 47 CFR §§68.3. and 68.100.  In this regard, Frontier argues that by failing to address any potential causes of the reported troubles on his side of the network, the Complainant cannot logically demonstrate that Frontier was the cause of the troubles.  Furthermore, Frontier contends that even if the Complainant did present enough evidence to support a prima facie case of static, the ALJ erred by failing to fully consider Frontier’s testimony that no service issues could be found on the Company’s side of the network.  Exc. at 6.  Frontier submits that since the Complainant never proffered a response to Frontier’s testimony, that the Complainant’s service issues were caused by the equipment on the Complainant’s side of the demarcation point, the Complainant failed to meet his burden of proof.  Exc. at 6-8.

Disposition:



We agree with Frontier that as a matter of law, the ALJ erred in Conclusion of Law No. 11 that Frontier has rendered inadequate service in violation of Section 1501 of the Code, 66 Pa. C.S. §1501.  Upon our review of the record, and in conjunction with our disposition of Frontier’s first Exception, supra, we are of the opinion that when considering together the evidence submitted by both Parties, the ALJ erred by failing to consider fully Frontier’s testimony that no service issues could be found on its side of the network.  We note that under applicable legal standards, the burden of production shifted back to the Complainant, who never proffered a response, after Frontier provided evidence that the cause of the alleged troubles on the Complainant’s line most likely was on the Complainant’s side of the NID.  



The Commission, not the ALJ, is the ultimate fact-finder in formal complaint proceedings; it weighs the evidence and resolves conflicts in the testimony.  Milkie v. Pa. PUC, 768 A.2d 1217, 1221 (Pa. Commw. 2001), citing 66 Pa. C.S. § 335(a); Pennsylvania Elec. Co. v. Pa. PUC, 473 A.2d 704 (Pa. Cmwlth. 1984).  When reviewing the Initial Decision of an ALJ, the Commission has all the powers that it would have had in making the initial decision except as to any limits that it may impose by notice or by rule.  Id. citing 66 Pa. C.S. § 335(a).  Whereas a litigant establishes a prima facie case by producing enough evidence to support a cause of action, the burden of proof is met when the elements of that cause of action are proven with substantial evidence which enables the party asserting the cause of action to prevail, precluding all reasonable inferences to the contrary.  Burleson v. Pa. PUC, 501 Pa. 433, 461 A.2d 1234 (1983).  Once it is determined that the complainant has made out his prima facie case, the burden of going forward shifts to the utility, but the ultimate burden of persuasion remains with the complainant.  If the utility presents evidence found to be of co-equal (or greater) weight [than] that of the complainant, the complainant will not have met his burden of proof.  Id.  We find that Frontier has met its burden of going forward so as to refute and shift the burden of persuasion to Complainant.  The burden of persuasion of the Complainant concerning the root cause of the constant static on his voice line did not, on our review, sufficiently address or preclude reasonable inferences contrary to the Complainant’s position. 



Before concluding this disposition, it is important to note that contrary to the ALJ’s determination that Frontier has rendered inadequate service, we are of the opinion that Frontier had been very responsive and worked closely with the Complainant in attempting to resolve the Complainant’s concerns over the years.  During those years, the record indicates that Frontier issued nine billing credits in the total amount of $962
 to the Complainant even though in most instances it had been determined that the static was not associated with Frontier’s network.  In this regard we agree with the ALJ’s acknowledgement in her Initial Decision that the Company is to be applauded for its actions.  I.D. at 8.



In light of the foregoing discussion, we shall grant Frontier’s second Exception and modify the ALJ’s Initial Decision accordingly.
Exception No. 3.
The ALJ erred in concluding, as a matter of law, that the Respondent is responsible to determine if the Complainant is due a further refund for “poor service” during the time period of March 2011 through March 2013 when it was the Complainant’s burden to prove any damages and credits to which he might be entitled.  Conclusion of Law No. 12.



Frontier argues in its third Exception that the ALJ erred in ordering Frontier to determine whether the Complainant is due an additional refund or credit for poor service from March 2011 through March 2013.  Exc. at 8.


In support of this Exception, Frontier contends that the burden of proving that the Complainant is entitled to any damages or credit rests with the Complainant and that by ordering Frontier to do so, the ALJ improperly shifted the burden on to Frontier.  Exc. at 8.  


Frontier submits that if it were to accept the Findings of Facts and Conclusions of Law in the Initial Decision as written, this principle would enable a customer who complains about overbilling or bad service to prevail merely by presenting enough evidence to support a prima facie case.  Frontier argues that the Initial Decision improperly shifts the burden of calculating the Complainant’s damages to Frontier and requires Frontier to determine the amount of refund due to the Complainant, especially when Frontier’s tests and testimony indicate that no problem exists that would entitle any refund to the Complainant.  In this regard, Frontier argues that it takes exception to the ALJ’s conclusion because it ignores the distinction between the weight of evidence required to support a prima facie case and the weight necessary to meet a Complainant’s burden of proof.  Id.

Disposition:

We agree with Frontier’s argument in its third Exception.  We further note however, that our dispositions to Frontier’s first two Exceptions, supra, do not support further refunds.  Based upon on our disposition to Exception No. 1, supra, where we determined that that the static appears to be caused by equipment or wiring on the Complainant’s side rather than on Frontier’s side of the NID, and our disposition to Exception No. 2, supra, where we determined that Frontier has not rendered inadequate service in violation of Section 1501 of the Code, we conclude that no further refunds are required.  As such, we shall grant Frontier’s third Exception consistent with the foregoing discussion and modify the ALJ’s Initial Decision accordingly.

Exception No. 4:
The ALJ erred in concluding, as a matter of law, that the Respondent should pay a civil penalty of $1,000 after entry of a final order in this matter.  Conclusion of Law No. 13.


In its fourth and final Exception, Frontier argues that the ALJ erred in ordering Frontier to pay a civil penalty of $1,000.  According to the Respondent, the ALJ misapplied the Policy Statement in Section 69.1201 of our Regulations, 52 Pa. Code § 69.1201.  Exc. at 9-14.

Disposition:
We agree with Frontier.  Based on our dispositions to Exception Nos. 1 and 2, above, where we determined that that the static appeared to be caused by equipment or wiring on the Complainant’s side rather than on Frontier’s side of the NID and that Frontier has not rendered inadequate service in violation of Section 1501 of the Code, 66 Pa. C.S. §1501, we conclude that Frontier has not violated any section of the Code or our Regulations.  As such, there is no basis on which to assess any civil penalties on the Company.  In this regard, Frontiers fourth Exception is granted and the ALJ’s Initial Decision is modified accordingly.
III.
Conclusion



In light of the foregoing discussion, we shall grant Frontier’s Exceptions, reverse the ALJ’s Initial Decision and dismiss the Complaint based on our determination that the Complainant failed to meet his burden of proof that Frontier provided unreliable service or violated any provisions of the Code or our Regulations;  THEREFORE,



IT IS ORDERED:


1.
That the Exceptions filed by Frontier Communications Commonwealth Telephone Company on January 22, 2014, are granted, consistent with this Opinion and Order.


2.
That the Initial Decision of Administrative Law Judge Elizabeth H. Barnes, which was issued on December 3, 2013, is reversed, consistent with this Opinion and Order.


3.
That the Complaint filed by Brian D. Sluzevich against Frontier Communications Commonwealth Telephone Company at Docket No. C-2013-2357224 is dismissed, consistent with this Opinion and Order.


4.
That this proceeding be marked closed.

[image: image1.png]









BY THE COMMISSION








Rosemary Chiavetta







Secretary

(SEAL)

ORDER ADOPTED:  August 21, 2014
ORDER ENTERED:  August 22, 2014
�	Although Exceptions were due on December 23, 2013, the Respondent filed a Petition for Extension of Time on December 19, 2013.  By Secretarial Letter dated December 23, 2013, the Commission determined that Frontier demonstrated good cause to extend the filing period for filing Exceptions until January 22, 2014.  As such, the deadline for filing Replies to Exceptions was extended to February 3, 2014.


�	We note that the discussion on page 17 of the Transcript indicates that the Complainant was given nine credits in 2012 and 2013 totaling $863.  There is no explanation in the difference between the $863 amount and the $962 amount on page 24.


�	See generally In re Connect America Fund et al., WC Docket No. 10-90 et al., (FCC, Rel. Nov. 18, 2011), Report and Order and Further Notice of Proposed Rulemaking, slip op. FCC 11-161, 26 FCC Rcd 17663 (2011), and subsequent Reconsideration and Clarification rulings (collectively USF/ICC Transformation Order), aff’d In re FCC 11-161, 753 F.3d 1015 (10th Cir. 2014), reh’g petitions pending.  We note that the availability of federal Connect America Fund or CAF support for such network upgrades or conversions and broadband deployment is dependent on a number of Federal Communications Commission criteria, conditions, and relevant administrative regulations.  We also note that the Company’s network reportedly has achieved the availability of 1.544 Mbps download speeds under its Chapter 30 alternative regulation and network modernization plan as of December 31, 2008.  66 Pa. C.S. § 3014(b)(1)(i).





� 	In reaching our disposition of this Exception, we take the view that the ALJ’s Findings of Fact Nos. 6 and 7 pertain to static and clicking sounds which, as alleged by the Complainant, have occurred due to circumstances on Frontier’s side of the NID.  To the extent that the Complainant is actually hearing static and clicking sounds nearly every day on his voice phone line, as discussed infra, the record evidence demonstrates that the major cause of this problem does not appear to be on Frontier’s side of the NID.  Rather, the problem appears most likely to be caused by something on the Complainant’s side of the NID.  However, the record is not sufficient to reach a determination on this matter since the Complainant failed to proffer any response as to the types of tests he has conducted on his side of the network after Frontier presented its testimony that no service issues could be found on its side of the NID.


�	Tr. at 24.  
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