BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Pennsylvania Public Utility Commission,	:
Bureau of Investigation and Enforcement	:
						:
			v.			:		C-2014-2402746
						:
Snyder Brothers, Inc.				:



ORDER DENYING MOTION FOR SUMMARY JUDGMENT 

		
On January 17, 2014, the Commission’s Bureau of Investigation and Enforcement (I&E) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Snyder Brothers, Inc. (Snyder).  The complaint alleges that Snyder violated Act 13 of 2012, the Unconventional Gas Well Impact Fee Act (Act 13).  Act 13 authorizes the Commission to collect, administer and distribute fees collected from unconventional gas well producers.  

The I&E complaint alleges that in calendar year 2011, Snyder failed to identify 24 of its unconventional vertical gas wells and pay impact fees and administrative charges on those wells.  The I&E complaint further alleges that for calendar year 2012, Snyder failed to identify 21 of its unconventional vertical gas wells and pay impact fees and administrative charges on those wells.  The I&E complaint requests that the Commission order Snyder to pay the past due impact fees plus interest and penalties and administrative charges totaling $507,586.00 and a civil penalty of $50,000.00.

On February 5, 2014, Snyder filed an answer with new matter to the I&E complaint.  The answer denies that Snyder failed to identify any unconventional vertical gas wells or to pay any impact fees or administrative charges for calendar years 2011 and 2012. 

The new matter asserts that Snyder submitted annual reports to the Commission for calendar years 2011 and 2012, as required by Act 13.  The new matter contends that Snyder accurately identified all of its unconventional vertical gas wells and correctly paid the impact fees and administrative charges on those wells, as required by Act 13.  The answer with new matter requests that the Commission dismiss I&E’s complaint with prejudice.  

On February 11, 2014, the Pennsylvania Independent Oil & Gas Association (PIOGA) filed a petition to intervene in this proceeding, pursuant to 52 Pa.Code §§ 5.72-5.75.  PIOGA’s petition alleged that it represents over 900 members interested in natural gas development, including oil and natural gas producers, drilling contractors and service companies, as well as professional firms, individuals and royalty owners.  According to the petition, some of PIOGA’s members are involved in producing natural gas and are subject to the fees imposed by Act 13.

The petition asserted that several of PIOGA’s members filed objections or appeals with the Commission alleging that they had erroneously paid impact fees for calendar year 2011 on wells that were not unconventional vertical gas wells.  According to the petition, the Commission closed the appeals administratively without a formal Commission determination of the issues raised in the objections or appeals because Act 13 contains no provision for refunding impact fees.

The petition contended that the Commission’s resolution of the issues raised by I&E’s complaint will directly affect PIOGA and its producer members subject to the Act 13 impact fees.  The petition argued that PIOGA and its producer members subject to the Act 13 impact fees would be bound by the Commission’s resolution of the issues raised in this proceeding.  According to the petition, the interests of PIOGA and its members were not adequately represented by Snyder or any other party that may seek to intervene in this proceeding.

The petition stated that PIOGA’s intervention in this proceeding was in the public interest because PIOGA and its members participated in the Commission proceedings implementing Act 13 and this experience would enable PIOGA to contribute to the full development of the record in this proceeding.  PIOGA indicated that it disagreed with I&E’s interpretation of the provisions of Act 13.  PIOGA requested that it be permitted to intervene in this proceeding. 

On February 27, 2014, I&E filed a reply to Snyder’s new matter.  The reply to new matter denied that Snyder accurately identified all of its unconventional vertical gas wells and correctly paid the impact fees and administrative fees on those wells as required by Act 13.  The reply to new matter requested that the Commission sustain I&E’s complaint and find Snyder in violation of Act 13.

By notice dated March 20, 2014, the Commission scheduled a telephonic prehearing conference for this matter on April 22, 2014 and assigned the case to me.  I issued a prehearing conference order, dated March 20, 2014, setting forth the procedural matters to be addressed at the prehearing conference.

By order dated March 24, 2014, I granted PIOGA’s petition to intervene.  

On April 7, 2014, Snyder filed a petition requesting that the Commission allow it to escrow the amounts in dispute owed for 2013 in an interest bearing account with a federally insured bank, pending a Commission decision in this matter.  In the petition, Snyder claimed that permitting it to escrow the amount in dispute would create a fund from which the Commission could obtain payment for whatever amount the Commission determined that Snyder owed.

The petition stated that there is no provision in Act 13, any regulation issued pursuant to Act 13 or any other mechanism by which a producer can escrow a disputed amount while exercising its right to seek review of the amounts claimed due by the Commission.  The petition argued that if the producer did not pay the entire amount owed, whether disputed or not, the producer would be subject to an enforcement action for impact and administrative fees as well as interest and penalties, pursuant to 58 Pa.C.S. § 2308.  The petition contended that the Commission, in Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act, Docket No. M-2012-2288561, (Clarification Order entered December 20, 2012) (Clarification Order) stated that Act 13 did not provide for a refund of an overpayment of an impact or administrative fee.  

Snyder’s petition argued that a producer must chose to either withhold payments of any disputed amount and face an enforcement action or remit the disputed amount with no expectation of receiving any amount determined not to be owed.  Snyder argued that this circumstance constituted an improper condition on the right to appeal government actions guaranteed by Article 5, Section 9 of the Pennsylvania Constitution.  The petition also asserted that this circumstance constituted an improper taking, and constituted a denial of Snyder’s substantive and procedural due process rights, in violation of the Pennsylvania Constitution.  The petition requested that Snyder be permitted to escrow the disputed amounts for 2013, pending further Commission order. 

On April 18, 2014, Snyder filed a motion to compel discovery, pursuant to 52 Pa.Code §§ 5.342 and 5.349.  The motion requested that the presiding officer issue an order compelling I&E to provide responses to Snyder’s interrogatories and requests for production of documents.  On April 22, 2014, I&E filed an answer to the motion to compel.  

On April 22, 2104, I&E filed an answer to Snyder’s petition for leave to escrow.  I&E admitted there was no provision in Act 13 or any regulation issued pursuant to Act 13 by which a producer could escrow a disputed amount while exercising its right to seek review of the amounts claimed due by the Commission.  I&E acknowledged that if a producer did not pay the entire amount of the impact fee owed, the producer would be subject to an enforcement action for impact and administrative fees as well as interest and penalties.  I&E admitted that Act 13 did not provide for a refund of an overpayment of an impact or administrative fee.  However, I&E asserted that on several occasions, overpayments had been refunded to producers when money from the impact fees had not yet been distributed to municipalities.  I&E requested that the Commission deny Snyder’s petition.

I conducted a telephonic prehearing conference in this case as scheduled on April 22, 2014.  Participating were counsel for I&E, Snyder and PIOGA. As a result of the prehearing conference, I issued Prehearing Order #2 on April 23, 2014.  Prehearing Order #2 established a litigation schedule and modified the Commission’s normal discovery timelines.

By notice dated April 23, 2014, the Commission scheduled hearings on this matter for September 9 and 10, 2014, in Hearing Room 4, Commonwealth Keystone Building, Harrisburg.

On April 23, 2104, PIOGA filed an answer to Snyder’s petition for leave to escrow.  PIOGA reiterated and supported the arguments made in Snyder’s petition.
  
In addition, PIOGA pointed out that the Commission, in its proposed rulemaking order at Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act; Chapter 23, Docket No. L-2013-2375551 (Order entered October 17, 2013) (Rulemaking Order), at page 18-19, provided that refunds may be made on a case by case basis if there was a classification or computational error in calculating the impact fee but that the refund petition would have to be filed by May 1 following the April 1 impact fee payment due date.  Under the Commission’s proposal, after the expiration of the thirty day refund petition period, the Commission would not issue any refunds of overpaid impact fees.  PIOGA contends that this refund mechanism would not address the situation faced by Snyder.  PIOGA requested that the Commission grant Snyder’s petition.

By order dated April 24, 2014, I denied Snyder’s petition to escrow because the Commission lacked the authority to order Snyder to escrow funds.  

By order dated April 28, 2014, I denied Snyder’s motion to compel because Snyder’s interrogatories and requests for production sought irrelevant information or information not reasonably calculated to lead to the discovery of admissible evidence.  In addition, I determined that the information sought by Snyder was outside the scope of discovery.  

On June 4, 2014, I&E filed a petition for interlocutory review, pursuant to 52 Pa.Code § 5.302.  The petition alleged that there was a material question as to whether an unconventional gas well that produces more than 90,000 mcf of gas average per day in any given month during a calendar year was properly subject to the impact fees and administrative charges applicable to that well pursuant to Act 13.  I&E contended that resolution of the material question would expedite this proceeding.  I&E requested that the Commission grant its petition for interlocutory review.   

On June 9, 2014, Snyder filed an answer to I&E’s petition for interlocutory review.  Snyder’s answer opposed I&E’s petition for interlocutory review.  Snyder’s answer disagreed that resolution of the material question posed in I&E’s petition would expedite the proceeding.  Snyder also argued that I&E’s petition failed to articulate a compelling reason for granting the relief requested.  Snyder requested that the Commission deny the petition.

On June 13, 2014, PIOGA filed a brief in opposition to I&E’s petition for interlocutory review.  PIOGA argued that I&E’s petition was improper, failed to meet the requirements for interlocutory review and that I&E’s interpretation of Act 13 was incorrect.  PIOGA requested that the Commission deny I&E’s petition.

On June 17, 2014, I&E filed a brief in support of its petition for interlocutory review.    

On June 19, 2014, the Commission issued a Secretarial Letter stating that it was waiving the 30 day period set forth at 52 Pa.Code § 5.303 for consideration of I&E’s petition for interlocutory review.  The Secretarial Letter stated that the Commission would extend its consideration of the petition beyond the 30 day period in order to afford it adequate time to address the material question.  The Secretarial letter stated that the Commission would address the petition in the future.

Also on June 19, 2014, Snyder filed a motion for summary judgment, pursuant to 52 Pa.Code § 5.102, and a brief in support of the motion.  Attached to Snyder’s motion for summary judgment is a joint stipulation of facts signed by counsel for Snyder, I&E and PIOGA.  Also attached to Snyder’s motion for summary judgment are documents marked as Joint Exhibits 1-6.

Snyder’s motion asserts that on August 15, 2011, it submitted to the Commission an annual report for the year 2011 as required by Act 13.  A true and correct copy of the 2011 annual report is marked as Joint Exhibit 1.  According to Snyder’s motion for summary judgment, the 2011 annual report lists each well operated by Snyder that was potentially subject to the administrative and impact fees imposed by Act 13 and accurately sets forth the production for each well for the 2011 reporting period.  

Snyder’s motion states that on August 29, 2011 it received a 2011 impact fee statement from the Commission stating that the amount of Act 13 impact fees due for the period January 1, 2011 through December 31, 2011 was $170,000.  A true and correct copy of the 2011 impact fee statement is marked as Joint Exhibit 2. Snyder paid this amount to the Commission on August 30, 2011.

According to the motion, on August 29, 2011, Snyder received a 2011 administrative fee statement from the Commission stating the amount of Act 13 administrative fees due for the period January 1, 2011 through December 31, 2011 was $850.  A true and correct copy of the 2011 administrative fee statement is marked as Joint Exhibit 3. Snyder paid this amount to the Commission on August 30, 2011.

Snyder’s motion asserts that on March 27, 2012, it submitted to the Commission an annual report for the year 2012 as required by Act 13.  A true and correct copy of the 2011 annual report is marked as Joint Exhibit 4.  According to Snyder’s motion for summary judgment, the 2012 annual report lists each well operated by Snyder that was potentially subject to the administrative and impact fees imposed by Act 13 and accurately sets forth the production for each well for the 2012 reporting period.  

Snyder’s motion states that on April 8, 2013, it received a 2012 impact fee statement from the Commission stating the amount of Act 13 impact fees due for 2012 was $236,000.  A true and correct copy of the 2012 impact fee statement is marked as Joint Exhibit 6.  Snyder paid this amount to the Commission.

According to the motion, on April 8, 2013, Snyder received a 2012 administrative fee statement from the Commission stating the amount of Act 13 administrative fees due for 2012 was $1,400.  Snyder paid this amount to the Commission.

The motion alleges that on November 13, 2013, the Commission served a notice of amount due on Snyder.  The notice of amount due alleged that Snyder’s calculation of the 2011 and 2012 impact and administrative fees were incorrect and deficient in the amount of $391,250.

Snyder’s motion for summary judgment contends that for the reasons set forth in its brief, it does not owe the amounts that I&E claims that it owes.  Snyder’s motion for summary judgment requests that the Commission dismiss I&E’s complaint and enter judgment in its favor.  

On June 20, 2014, I&E filed a petition for stay.  I&E pointed out that if the Commission answered its petition for interlocutory review, it would be unnecessary for I&E to file an answer to Snyder’s motion for summary judgment.  It would also be unnecessary for I&E to file a motion for summary judgment.  In addition the need for or scope of prepared direct testimony would be impacted by the Commission’s resolution of the petition.  The petition requested that the matter be stayed until after the Commission had rendered a final decision on I&E’s petition for interlocutory review.

On July 1, 2014, Snyder filed an answer to I&E’s petition for stay.  Snyder’s answer opposed I&E’s petition for stay.  Snyder argued that Prehearing Order #2 had already established a litigation schedule and that adhering to that litigation schedule would result in moving the matter in a timely and expeditious manner.  Snyder requested that I&E’s petition for stay be denied.

On July 7, 2014, I issued an order staying the proceeding, suspending the litigation schedule and cancelling the hearings scheduled for September 9 and 10, 2014.  I reasoned that if the Commission ruled on I&E’s petition for interlocutory review, it could change the scope of the proceeding and that allowing this proceeding to go forward while I&E’s petition was outstanding could lead to additional costs in time and money addressing issues that could be rendered moot by a Commission decision on the petition for interlocutory review.  

By notice dated July 9, 2014, the Commission cancelled the hearings scheduled on this matter for September 9 and 10, 2014.

On July 11, 2014, PIOGA filed an answer in opposition to I&E’s petition for stay and a motion for reconsideration of my July 7, 2014 stay order.  PIOGA opposed I&E’s petition for stay for the same reasons stated by Snyder.  PIOGA requested that I&E’s petition for stay be denied.
  
PIOGA also requested that I reconsider my stay order since the order was issued before its time to respond to I&E’s petition had expired.  PIOGA alleges that issuing the order had violated its due process rights.   PIOGA requested that I revoke the stay.    

On July 24, 2014, the Commission issued an opinion and order declining to answer I&E’s petition.  The July 24, 2014 Commission opinion and order returned the matter to the Office of Administrative Law Judge.  

On July 28, 2014, I&E filed an answer to Snyder’s motion for summary judgment, pursuant to 52 Pa.Code § 5.102 and a brief in support of its answer. I&E’s answer to Snyder’s motion for summary judgment admits most of the allegations in Snyder’s motion.  However, it asserts that for the reasons set forth in its brief, Snyder owes the amounts set forth in the November 13, 2013 notice of amount due served on Snyder.  I&E’s answer requests that the Commission deny Snyder’s motion for summary judgment. 

On August 6, 2014, PIOGA filed a motion to strike an unsupported factual assertion set forth in its brief in response to Snyder’s motion for summary judgment.  PIOGA points out that I&E’s brief contains the assertion that Snyder’s and PIOGA’s interpretation of Act 13 would greatly reduce the amount of fees and distributions under Act 13.  According to PIOGA, there is no evidentiary support for this assertion.  While PIOGA acknowledges that Snyder’s and PIOGA’s interpretation of Act 13 would greatly reduce the impact fees that would be due from Snyder, it does not follow that other producers would experience a similar reduction if the Commission were to adopt Snyder’s and PIOGA’s position.  PIOGA requests that the Commission strike the reference from I&E’s brief.

As of the date of this order, I&E has not filed an answer to PIOGA’s motion to strike.

Snyder’s motion for summary judgment is ready for decision.  For the reasons set forth below, I will deny Snyder’s motion for summary judgment.

Before addressing Snyder’s motion for summary judgment, I will address PIOGA’s motion to strike a portion of I&E’s brief.  PIOGA is correct that there is no evidentiary support at this stage of the proceeding for I&E’s assertion in its brief that Snyder’s and PIOGA’s interpretation of Act 13 would greatly reduce the amount of fees collected and distributed pursuant to Act 13.  However, as PIOGA acknowledges, Snyder’s and PIOGA’s interpretation of Act 13 would greatly reduce the impact fees due from Snyder.  Rather than strike this reference altogether, I will limit the reference to the reduction of amounts due from Snyder. 

		Having addressed PIOGA’s motion to strike, I will now address Snyder’s motion for summary judgment.  The Commission’s regulation at 52 Pa.Code § 5.102 governs motions for summary judgment.  The Commission’s regulation at 52 Pa.Code § 5.102(a) permits any party to move for summary judgment after the pleadings are closed, but within such time so as not to delay a hearing.  A motion for summary judgment must be based on the pleadings, depositions, answers to interrogatories, admissions and supporting affidavits.  52 Pa.Code § 5.102(c).  The presiding officer will grant a motion for summary judgment if the pleadings, depositions, answers to interrogatories, admissions and affidavits show that there is no genuine issue as to a material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).

		The moving party bears the burden of showing that no genuine issue of material fact exists and that it is entitled to a judgment as a matter of law.  The Commission must view the record in the light most favorable to the non-moving party, giving that party the benefit of all reasonable inferences.  First Mortgage Co. of Pa. v. McCall, 459 A.2d 406 (Pa. Super. 1983); Mertz v. Lakatos, 381 A.2d 497 (Pa. Cmwlth. 1976).  All doubts as to the existence of a genuine issue of material fact must be resolved against the moving party.  Thomson Coal Co. v. Pike Coal Co., 412 A.2d 466 (Pa. 1979).  Summary judgment will be granted only where the right is clear and free from doubt.

		The non-moving party in a motion for summary judgment must allege facts showing that an issue for trial exists.  First Mortgage Co. of Pa. v. McCall, 459 A.2d 406 (Pa. Super. 1983); Commonwealth v. Diamond Shamrock Chemical Co., 391 A.2d 1333 (Pa. Cmwlth. 1978); Stover v. The United Telephone Co. of Pa., Docket No. C-00923833 (Order entered July 21, 1992).  The Commission has interpreted 52 Pa.Code § 5.102(c) in conformity with Rule 1035 (now Rule 1035.1) of the Pennsylvania Rules of Civil Procedure.  South River Power Partners, L.P. v. West Penn Power Co., Docket No. C-00935287 (Order entered November 6, 1996).  In civil practice, a non-moving party may not rely solely upon denials in its pleadings, but must submit some materials to establish that a genuine issue of material fact exists.  Nicastro v. Cuyler, 467 A.2d 1218 (Pa. Cmwlth. 1983); Pennsylvania Gas & Water Co. v. Nenna & Frain, Inc., 467 A.2d 330 (Pa. Super. 1983); Geriot v. Council of Borough of Darby, 457 A.2d 202 (Pa. Cmwlth. 1983).

The provision at 52 Pa.Code § 5.102(c) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa.C.S. § 703(a); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n, 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pa. Pub. Util. Comm’n, 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pa. Pub. Util. Comm’n, 103 A.2d 502 (Pa. Super.1954).

Before addressing the merits of Snyder’s motion for summary judgment, I will provide a brief summary of the relevant provisions of Act 13 and the Commission’s orders implementing Act 13.  Act 13 is found at 58 Pa.C.S. §§ 2301-2318.  The provision at 58 Pa.C.S. § 2307 authorizes the Commission to calculate and collect the unconventional gas well fee imposed pursuant to 58 Pa.C.S. §2302 and administrative charges pursuant to 58 Pa.C.S. § 2303.  The Commission distributes the unconventional gas well fees collected pursuant to 58 Pa. C.S. 2314.

If the Commission determines that a producer has not paid the unconventional gas well fee in full, the Commission may initiate an enforcement action, pursuant to 58 Pa.C.S. § 2308.  The Commission may assess interest on any delinquent fee, pursuant to 58 Pa.C.S. § 2308(a) and a penalty of 5% per month not to exceed 25%, pursuant to 58 Pa.C.S. § 2308(b). 
 
The Commission has issued several orders setting forth Commission procedures for implementing Act 13, including collecting the unconventional gas well fee and administrative fee and enforcing the provisions of Act 13 where it determines that the unconventional gas well fee has not been paid in full.  Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act, Docket No. M-2012-2288561, (Tentative Implementation Order entered March 16, 2012) (Tentative Order); Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act, Docket No. M-2012-2288561, (Implementation Order entered May 10, 2012) (Implementation Order); Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act, Docket No. M-2012-2288561, (Reconsideration Order entered July 19, 2012) (Reconsideration Order).  Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act, Docket No. M-2012-2288561, (Clarification Order entered December 20, 2012) (Clarification Order).  In addition, the Commission, has issued a proposed rulemaking order at Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act; Chapter 23, Docket No. L-2013-2375551 (Order entered October 17, 2013) (Rulemaking Order).

Having provided a brief summary of the relevant provisions of Act 13 and the Commission’s orders implementing Act 13, I will now address the merits of Snyder’s motion for summary judgment.  The issue in this case is whether the gas wells that Snyder failed to identify in its annual reports to the Commission are “vertical gas wells” subject to Act 13’s impact and administrative fee or are “stripper wells” not subject to Act 13’s impact and administrative fees.  Act 13 of 2012 authorizes the Commission to impose and collect an impact fee and administrative fee on a "vertical gas well," which Act 13 defines at 58 Pa.C.S. § 2301 as:

"Vertical gas well." An unconventional gas well which utilizes hydraulic fracture treatment through a single vertical well bore and produces natural gas in quantities greater than that of a stripper well.

58 Pa.C.S. § 2301 defines a “Stripper well” as:
"Stripper well." An unconventional gas well incapable of producing more than 90,000 cubic feet of gas per day during any calendar month, including production from all zones and multilateral well bores at a single well, without regard to whether the production is separately metered.

58 Pa.C.S. § 2301 defines an “unconventional gas well” as:
"Unconventional gas well." A bore hole drilled or being drilled for the purpose of or to be used for the production of natural gas from an unconventional formation.

In its brief, Snyder argues that the definition of what constitutes a “stripper well” is sufficiently clear and unambiguous that resort to other methods of statutory interpretation is not required, pursuant to 1 Pa.C.S. § 1921(b).  Snyder M.B. 7-10.  When the words of a statute are clear and free from all ambiguity, the letter of the statute may not be disregarded in the name of pursuing its spirit.  School District of Philadelphia v. Dept. of Education, 92 A.3d 746 (Pa. 2014).  Only when the language of a statute is ambiguous, should a tribunal seek to ascertain the intent of the General Assembly through consideration of the factors set forth in 1 Pa.C.S. § 1921(c).  Ario v. Ingram Micro, Inc., 965 A.2d 1194 (Pa. 2009).  A statute is ambiguous or unclear if its language is subject to two or more reasonable interpretations.  Commonwealth of Pa., Office of the Governor v. Donahue, 59 A.3d 1165 (Pa. Cmwlth. 2013).

Snyder argues that the language in 58 Pa.C.S. § 2301 defining what constitutes a “stripper well” is clear and ambiguous.  According to Snyder, the statute plainly states that a “stripper well” is one that cannot produce 90,000 cubic feet of gas per day in any month during the reporting period.  Therefore, Snyder argues that if a well produces less than 90,000 cubic feet per day in a single month during the reporting period, it is a “stripper well” even if that well produces more than 90,000 cubic feet of gas per day for all of the remaining months of the reporting period.  Conversely, Snyder contends that in order to be a “vertical gas well” a well must produce more than 90,000 cubic feet of gas per day in every month of the reporting period.  

Since there is no factual dispute as to the amounts of gas produced by Snyder’s wells, Snyder contends that there is no dispute as to the material facts of this case and it is entitled to judgment as a matter of law.  Snyder’s brief requests that the Commission dismiss I&E’s complaint.

In its brief, I&E contends that Act 13 is ambiguous and therefore requires an examination of the factors set forth in 1 Pa.C.S. § 1921(c).  I&E M.B. 8-12.  I&E argues that the use of the word “any” in the definition of “stripper well” renders that definition ambiguous because “any” can mean either “one or another taken at random” or “every”.  I&E points out that this is particularly true when the definition of “stripper well” is applied to Snyder’s wells where those wells are producing 90,000 per day per month in some months.

In support of its position that the definition of ‘stripper well” is ambiguous, I&E points to the number of requests for reconsideration and clarification the Commission received after it issued its Implementation Order.  The Commission received inquiries from natural gas producers asking how to determine which vertical wells qualified as “stripper wells”.  The Commission addressed this issue in its Reconsideration Order and Implementation Order.  I&E argues that if the statute was free from ambiguity, the natural gas producers would not have filed petitions for consideration and clarification.    Since the definition of “stripper well” is ambiguous, the Commission must examine the factors in 1 Pa.C.S. § 1921(c) set forth below:

(c)  Matters considered in ascertaining intent.--When the words of a statute are not explicit, the intention of the General Assembly may be ascertained by considering, among other matters:
(1)  The occasion and necessity for the statute.
(2)  The circumstances under which it was enacted.
(3)  The mischief to be remedied.
(4)  The object to be attained.
(5)  The former law, if any, including other statutes upon the same or similar subjects.
(6)  The consequences of a particular interpretation.
(7)  The contemporaneous legislative history.
(8)  Legislative and administrative interpretations of such statute.
       
Viewing the factors set forth above, I&E contends that the objective of Act 13 is to provide relief to municipalities affected by unconventional gas wells.  According to I&E, this objective would be frustrated by exempting active producing wells from paying fees under Act 13 because their production falls below 90,000 cubic feet of gas per day for one month out of twelve.

In addition, Snyder’s interpretation of the term “stripper well” would lead to a result that would favor private interests over public interests.  Snyder’s interpretation would favor the private interest of increased revenue to Snyder over the public interest of providing relief to the municipalities affected by drilling.

I&E further asserts that the legislative history of Act 13 supports its interpretation of the term “stripper well”.  I&E states that in House Bill 1950, Session of 2011, Printer’s No. 2837, the General Assembly originally defined a “stripper well” as a gas well incapable of producing more than 90,000 cubic feet of gas during a calendar month.  In later versions of the bill, the General Assembly substituted “any” for “a” in the definition of “stripper well”.  If the General Assembly had intended the definition of “stripper well” put forth by Snyder, it would have left the word “a” in the definition.  By changing the word “a” to “any”, the General Assembly intended that a well is not a “stripper well” by producing 90,000 cubic feet per day or less in a calendar month but only when its production falls below 90,000 per day per month in each calendar month in the reporting period.

Finally, I&E states that the Commission’s interpretation of “stripper well” supports I&E’s position.  According to I&E, the Commission in its Reconsideration Order and Rulemaking Order has stated that if production exceeds 90,000 per day in any month during a calendar year, that well is subject to Act 13’s fees.  I&E’s brief requests that the Commission deny Snyder’s motion for summary judgment. 

I agree with Snyder that there is no factual dispute as to the amounts of gas produced by Snyder’s wells and therefore no dispute as to the material facts of this case.  However I disagree that it is entitled to judgment as a matter of law.

I disagree with Snyder that the definition of “stripper well” is unambiguous.  Act 13 is not a model of clarity.  The fact that the Commission needed to issue an Implementation Order; a Reconsideration Order; and a Clarification Order in order to implement the provisions of Act 13 indicates that there was substantial disagreement regarding the interpretation and implementation of Act 13.  Relevant to this case, the Commission had to interpret the terms “stripper well” and “vertical gas well”.    

The Commission discussed the definition of “stripper well” and “vertical gas well” in its Reconsideration Order after various entities, including PIOGA, filed petitions for reconsideration of its Implementation Order.  The Commission indicated that a “vertical gas well” would be subject to the impact fee unless that well did not produce natural gas in quantities greater than that of a “stripper well” during any calendar month.  Therefore, if a “vertical gas well” produces more than 90,000 cubic feet per day in any calendar month in a calendar year, that well is subject to the impact fee.  Reconsideration Order p. 5.  In its Rulemaking Order, the Commission stated that even if a “vertical gas well” produces gas in quantities greater than that of a “stripper well” in only one month of a calendar year, that well will be subject to the impact fee for that year.  Rulemaking Order p.8.
As the entity charged with implementing and enforcing the provisions of Act 13, the Commission’s interpretation of the provisions of Act 13 is entitled to great deference.  The Commonwealth Court of Pennsylvania has held that the Commission’s interpretation of the Public Utility Code, for which it has enforcement responsibility is entitled to great deference and should not be reversed unless clearly erroneous.  Energy Conservation Council of Pa. v. Pa. Pub. Util. Comm’n, 995 A.2d 465 (Pa. Cmwlth. 2010); 1-A Realty v. Pa. Pub. Util. Comm’n, 63 A.3d 480 (Pa. Cmwlth. 2013).  Since the Commission is charged with implementing and enforcing the provisions of Act 13 and its interpretations of the terms “stripper well” and “vertical gas well” are not clearly erroneous, its interpretations of these terms are entitled to similar deference.
Alternatively, Snyder argues that because it generates revenue, the impact fee imposed by Act 13 is a tax and the term “stripper well” is part of the definition of what is taxable.  Snyder M.B. 10-11.  If any ambiguity exists with regard to the definition of “stripper well”, Snyder contends that the ambiguity should be strictly construed in favor of the taxpayer, Snyder.
In response, I&E argues that the impact fee imposed under Act 13 is not a tax and therefore not entitled to be construed in favor of Snyder.  I&E M.B. 12-13.  In support of its position, I&E points to 58 Pa.C.S. § 2318 which requires the Secretary of the Commonwealth, upon the imposition of a severance tax on unconventional gas wells in Pennsylvania, to publish notice of the imposition in the Pennsylvania Bulletin.  I&E argues that the General Assembly therefore differentiated between the impact fee imposed by Act 13 and a tax.
I&E further contends that the purpose of Act 13’s impact fees are to offset impacts on municipalities where drilling is taking place, not to generate revenue.  Therefore the impact fees imposed by Act 13 are not taxes.
I agree with I&E that the impact fees imposed by Act 13 are not taxes.  The mere fact that the impact fee generates revenue does not render it a tax.  Not every fee levied by a Commonwealth agency is a tax.  The Commission may impose a civil penalty for violation of the Public Utility Code, pursuant to 66 Pa. C.S. § 3301.  The civil penalty generates revenue for the Commonwealth, yet one would not characterize the civil penalty as a tax solely on the basis that it raises revenue.  
The Act 13 impact fees do not raise revenue for the general fund of the Commonwealth or its municipalities.  Rather, the money raised by the impact fees is distributed to the municipalities to offset the impacts of drilling in the municipalities.  Since the impact fee does not raise money for the general welfare or contribute to the general fund of either the Commonwealth or the municipalities, the impact fee is not a tax.  Wheeling and Lake Erie Railway Co. v. Pa. Pub. Util. Comm’n, 141 F.3d 88 (3d. Cir. 1998).  Since the impact fee is not a tax, any ambiguity in the term “stripper well” should not be strictly construed in favor of Snyder.
 Since I agree with Snyder that there is no factual dispute as to the amounts of gas produced by Snyder’s wells and therefore no dispute as to the material facts of this case but disagree with its interpretation of Act 13, I will deny its motion for summary judgment.  However, I cannot enter judgment in favor of I&E because it did not file a motion for summary judgment.
The Commission’s Rule of Practice and Procedure at 52 Pa.Code § 5.102 (d)(2)  states as follows:
[bookmark: 5.102.](d) Decisions on motions. 
(2) Standard for grant or denial in part. The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues. (emphasis added)
From the language above, partial summary judgment may be granted to the moving party.  Therefore if a party has not filed a motion for summary judgment, it cannot be a moving party.  Since I&E did not file a motion for summary judgment, it is not a moving party and I cannot enter judgment in its favor.  
		My interpretation is consistent with decisions interpreting Rule 1035 (now Rule 1035.1) of the Pennsylvania Rules of Civil Procedure.  In Bensalem School District v. Commonwealth of Pa., 544 A.2d 1318 (Pa. 1988), the Supreme Court of Pennsylvania stated that Rule 1035 of the Pennsylvania Rules of Civil Procedure prohibited granting summary judgment to a non-moving party because the rule expressly limited the court’s power to grant summary judgment to situations where the moving party is entitled to judgment as a matter of law.
		Here, 52 Pa.Code § 5.102 similarly limits the Commission’s authority to grant summary judgment to a moving party.  Therefore the rule prohibits granting summary judgment to I&E, the non-moving party in this proceeding. 
		However, since the parties have stipulated to the material facts of the case and there is no dispute as to the amounts of gas produced by Snyder’s wells, there is no reason to provide evidence on the amount of gas produced by Snyder’s wells.  Rather, I will conduct a hearing to produce evidence limited to whether the amounts I&E is seeking for past due impact fees, interest, penalties and administrative charges totaling $507,586.00 has been correctly calculated and whether the civil penalty I&E is seeking in the amount of $50,000.00 is appropriate, considering the factors set forth in 52 Pa.Code § 69.1201 or other relevant criteria.  I will issue the following order. 
  
ORDER

		THEREFORE,

		IT IS ORDERED:

		1.	That the motion of Snyder Brothers, Inc. for summary judgment at Docket No. C-2014-2402746 is hereby denied.

		2.	That the case at Docket No. C-2014-2402746 be scheduled for hearings limited to the issues set forth above.


		
Dated:	August 27, 2014										
							David A. Salapa
							Administrative Law Judge
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