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INTRODUCTION



This decision dismisses the Complainant’s Complaint against Respondent, PECO Energy Company, alleging that her tenants’ bills should not have been placed in her name after the discovery of foreign wiring at the Service Address because she had the issue resolved.  

HISTORY OF THE PROCEEDING

On February 19, 2014, Ms. Margaret Anthony (“Complainant”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”). Complainant alleged that there were incorrect charges on her bill specifically related to tenant balances that had been transferred to her account after foreign wiring was discovered at the Service Address, which Complainant owns.  Complainant indicated that she had the foreign wiring issue resolved by an electrician.  Complainant requested that the tenant balances be removed from her account.  

This is an untimely appeal of an informal complaint filed by the Complainant with the Bureau of Consumer Services (BCS) at case number 3175255.  The BCS decision dismissed the Complaint.  The decision indicated that the matter was dismissed under Section 1529.1(b) of the Public Utility Code, 66 Pa.C.S. § 1529.1(b).  
On March 10, 2014, Shawane Lee, Esquire, counsel for PECO, filed an Answer denying the material allegations of the Complaint.  PECO noted that it verified there was a foreign wiring issue at the Service Address and sent notice to the Complainant regarding the matter and indicating that the tenant balances would immediately transfer to her account until the matter was resolved.  PECO indicated that the Complainant never contacted the Company to inform them that the foreign wiring had been corrected.    

On March 11, 2014, a Hearing Notice was sent scheduling an Initial Hearing on Wednesday, April 2, 2014 at 1:00 p.m. and assigned to me.    

By Prehearing Order dated March 12, 2014, I gave procedures for the hearing process.  



On April 2, 2014, the Initial Hearing convened as scheduled.  Complainant was present and was represented by David H. Denenberg, Esquire.  Shawane Lee, Esquire was present as counsel for PECO and presented two witnesses, Ms. Elsa Leung and Mr. Thomas Lerro.  Complainant presented two exhibits during the evidentiary hearing which were admitted into the record.  PECO presented nine exhibits during the Initial Hearing and all PECO exhibits were admitted into the record.  



On April 8, 2014, PECO filed Late-filed Exhibits Nos. 10 through 14.
  
As of this date, the Complainant has not filed any objections to these documents.  The documents will be entered into the record in this matter through this decision.
  


On or about April 30, 2014, the Complainant sent two
 Late-Filed Exhibits to PECO. 


On May 6, 2014, PECO, through its counsel, filed a Motion of PECO Energy Company Objecting to Complainant’s Proposed Late-Filed Exhibit.  The Respondent objected to the invoice on the basis that it was hearsay which is not covered by the business record exception and could not be properly authenticated.   


On May 8, 2014, the Complainant’s counsel filed a Response to PECO’s Motion.  The Complainant’s counsel indicated that the invoice does qualify as a business record exception to the hearsay rule.  I will make a ruling on the on the Complainant’s Late-Filed Exhibits in this decision.  


The evidentiary hearing generated 118 pages of testimony in transcript.  The record closed on May 8, 2014, after all late-filed exhibits and motions related to those exhibits were received.  

FINDINGS OF FACT

1. Complainant owns a property at 2018 West Master Street, Philadelphia, Pennsylvania 19121 (“Service Address”) where the tenants received electric service from PECO.  Tr. 10.

2. Respondent is electric service provider PECO.  

3. The Service Address has three apartments contained in the building.  Tr. 11.
4. The Complainant purchased the Service Address in July 1990.  Tr. 10.  PECO Exh. 7.    

5. Complainant renovated the Service Address so that it was three separate apartments.  Tr. 11.
6. Each unit had a separate meter.  Tr.  11.  

7. On October 29, 2010, PECO conducted a high bill field investigation for the Service Address.  Tr. 36; PECO Exh. 1.  

8. The investigation found foreign wiring for the first and second floor apartments.  Tr. 37; PECO Exh. 1.  

9. The second floor rear bedroom was connected to the first floor service.  The first floor TV outlet was connected to the second floor.  Lastly, there was one hot water heater for the entire Service Address which was connected to the first floor.  Tr. 37; PECO Exh. 1.  

10. In November 1, 2010, the Complainant was informed by PECO that there was foreign wiring identified at the Service Address for the 1st and 2nd floor apartments. Tr. 14, 42; Complainant Exh. 1; PECO Exh. 2.  
11. The November 1, 2010 letter from PECO also notified the Complainant that the tenant balances would transfer into her name effective immediately.  Tr. 43; PECO Exh. 2.  
12. Shortly thereafter, the Complainant had her brother-in-law address the foreign wiring issue.  Tr. 15.  
13. The is no record that Complainant contacted PECO regarding the foreign wiring issue or scheduled a return visit to the Service Address to confirm the foreign wiring was resolved.  Tr. 44-45.  
14. The outstanding balances for the first and second floor apartments were transferred to the Complainant’s name in new accounts effective October 29, 2010.  Tr. 72, 78.  PECO Exhs. 4 & 5.  
15. The amount transferred from the first floor apartment to the account in Complainant’s name was $4,182.92 on November 1, 2010.  Tr. 73; PECO Exh. 4.   
16. The amount transferred from the second floor apartment to the new account in Complainant’s name was $347.25 on November 1, 2010.  Tr. 78; PECO Exh. 5.  

17. The bills for the new accounts for the outstanding balances for the first and second floor apartments were sent to the Complainant at 2713 North 23rd Street, Philadelphia, PA 19132.  Tr. 71.  PECO Late-Filed Exhs. 13(A-C).  

18. The Complainant actually resides at 2713 North 23rd Street.  Tr.  14.

19. PECO Late-Filed Exhibit No. 13A shows that, between November 2010 and June 2012, the meter at the first floor apartment recorded 35,950 kWh of usage, for a total amount of $5,943.65.

20. During the same time period, the meter at the second floor apartment recorded 2,383 kWh of usage, for a total amount of $956.48.  PECO Late-Filed Exh. 13B.

21. After June 2012, there were only estimated readings from the Service Address.  

22. In August 2013, the Company went to the Service Address for a high bill dispute and verified that the property was vacant.  Tr. 74.  
23. After a visit to the Service Address for a high bill dispute, on August 5, 2013, PECO canceled late charges on the account in the amount of $2,263.80.  The Company also canceled actual charges of $2,861.83.  The Company cancelled all charges that were based on estimated usage.  Tr. 74; PECO Exh. 4.  

24. On September 3, 2013, the balance from the first floor apartment at the Service Address was transferred to the Complainant’s other active account (for 2713 North 23rd Street) with PECO in the amount of $12,416.80.  Tr. 75; PECO Exh. 4.  

25. On August 5, 2013, PECO also canceled late charges of $263.55 and bills totaling $109.86 on August 12, 2013 for the account for the second floor apartment for the Service Address based on the same reasons as the first floor apartment.  Tr. 79; PECO Exh. 5.  

26. The account balance of $1,635.99 for the second floor apartment for the Service Address was transferred to the Complainant’s other active account on September 9, 2013.  Tr. 80; PECO Exh. 3.  
27. In order to resolve the foreign wiring issue, Complainant needed to have the wiring for the two apartments separated to individual meter boxes and have a new meter box installed for the common areas and the shared hot water heater.  Tr.  40-41.  
28. There were no records of any phone calls or follow-up field investigation by PECO after the November 1, 2010 notification letter.  Tr. 44-45.  PECO Late-Filed Exhs. 10-12.  

29. PECO has no record that the Complainant contacted the Company for a new meter box installed for the common areas and the shared hot water heater.  Tr. 44.  
DISCUSSION

Complainant’s Late-Filed Exhibits



The Complainant filed three documents as late-filed exhibits in this matter.  Specifically, the documents were two lease agreements for the first and second floor apartments at the Service Address and an invoice from Larry’s Electric for November 3, 2010.  The Complainant did not send the documents to the Respondent until approximately April 30, 2014 and I did not receive the documents until May 7, 2014.
  


On May 6, 2014, PECO, through its counsel, filed a Motion with Objections to the Complainant’s late-filed exhibits.  The first argument in the Motion was that the late-filed exhibits where filed outside the timeframe set by the judge and that the Respondent was prejudice by the late filing.  Secondly, the Respondent focused on the invoice, objecting on the basis that the document was hearsay and did not fall within the business record exception to the rule and could not be properly authenticated.  
Commonwealth agencies are not bound by the rules of evidence.  2 Pa.C.S. § 505 provides as follows:
§ 505. Evidence and cross-examination. Commonwealth agencies shall not be bound by technical rules of evidence at agency hearings, and all relevant evidence of reasonably probative value may be received. Reasonable examination and cross-examination shall be permitted.

However, the Pennsylvania Supreme Court has not completely rejected and considers the rules of evidence in administrative matters.  See Gibson v W.C.A.B., 861 A.2d 938 (Pa. 2004).   As the Gibson court stated, in administrative matters “… information admitted into evidence must have sufficient indicia of reliability …”  Id. at 944. The Court also noted that “the hearsay rule is not a mere technical rule of evidence, but a fundamental rule of law which ought to be followed by agencies when facts crucial to the issue are sought to be placed on the record and an objection is made thereto.”  Id. at 947.  (Emphasis in original).  
The Uniform Business Records as Evidence Act, 42 Pa.C.S. § 6108 provides, in pertinent part, as follows:
A record of an act, condition or event shall, insofar as relevant, be competent evidence if the custodian or other qualified witness testifies to its identity and the mode of its preparation, and if it was made in the regular course of business at or near the time of the act, condition or event, and if, in the opinion of the tribunal, the sources of information, [image: image1.wmf]
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method and time of preparation were such as to justify its admission.

The purpose of the Uniform Business Records as Evidence Act is to create an additional exception to the hearsay rule in circumstances where a record of an act, a condition or an event was made in the regular course of business, at or near the time of the act, condition or event and where the sources of information, method and time of preparation were such as to justify its admission.  Joseph v. Krull Wholesale Drug Co., 147 F.Supp. 250 (E.D.Pa.1956), affirmed, 245 F.2d 231 (3d Cir.1957).  The question of whether documents should be admitted under the “business records” exception to the hearsay rule is within the discretionary power of the trial court provided such discretion is exercised within the Uniform Business Records as Evidence Act.  Thomas v. Allegheny & Eastern Coal Co., 309 Pa.Super. 333, 340, 455 A.2d 637, 640 (1982).  It is not essential under the Uniform Business Records as Evidence Act to produce either the person who made the entries or the custodian of the [image: image2.wmf]

record at the time the entries were made.  In re Indyk's Estate, 488 Pa. 567, 573, 413 A.2d 371, 373 (1979).  Moreover, the law does not require that a witness qualifying business records even have a personal knowledge of the facts reported in the business record.  Wayne County Bd. of Assessment v. Federation of Jewish Philanthropies, 43 Pa.Cmwlth. 508, 403 A.2d 613 (1979).  While a qualified witness need not have personal knowledge, the individual must be able to “provide sufficient information relating to the preparation and maintenance of the records to justify a presumption of trustworthiness....”  Boyle v. Steiman, 429 Pa.Super. 1, 631 A.2d 1025, 1032 (1993).  
In the above matter, while the Complainant clearly submitted her Late-Filed Exhibits beyond the timeframe that I set at the hearing on April 2, 2014, I find that there was no prejudice to the Respondent.  The Respondent had time to file a Motion Objecting to the Late-Filed Exhibits and fully form its arguments against the admission of the documents into the record.  

In regard to the hearsay objection by the Respondent to the invoice submitted for admission into the record, I sustain the objection and the invoice will not be entered into the record.  The Complainant offered the invoice as evidence that the electrical work was performed at the Service Address which rectified the foreign wiring issue.  However, the Complainant did not present anyone from Larry’s Electric who would be able to “provide sufficient information relating to the preparation and maintenance” of the invoice in any way.  Boyle.  In addition, neither the purported creator of the invoice nor anyone associated with the business was present to authenticate the invoice which was unsigned.  For the reasons stated above, Complainant’s Late-Filed Exhibit No. 4 (the invoice) is not entered into the record but Complainant’s Late-Filed Exhibit No. 3 (the lease agreements) is entered into the record in this matter.    
Foreign Wiring


The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  

The issue in this proceeding is whether the Complainant satisfied her burden of proof regarding her request that her tenants’ balances be removed from her account.

To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., Pa. Pub. Util.  Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

The present case raises but a single issue, i.e., whether Respondent utility acted properly in placing the balance of the account for natural gas service for the first floor and second floor tenants at 2018 West Master Street in Complainant’s name.  In doing so, Respondent followed Section 1529.1(b) of the Public Utility Code, 66 Pa.C.S. § 1529.1(b), which provides in pertinent part that, “if the mobile home or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.”  (Emphasis added).  See also, Del Vecchio v. PPL Electric Utilities Corp., Docket No. Z-01464793 (Order entered September 13, 2005).  In Del Vecchio, the Commission found the utility violated 66 Pa.C.S. § 1529.1, because it failed to transfer complainant’s electric account to the landlord when it found foreign load on complainant’s meter.

Hence, a plain reading of 66 Pa.C.S. § 1529.1 holds a property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s utility service.  Santos v. Metropolitan Edison Co., Docket No. C-00967757 (Order entered August 7, 1997).  Upon finding foreign load, the utility must list the account, including any arrearage, in the name of the landlord.  The landlord bears the responsibility of paying the utility bills until the foreign load is corrected.  Once the foreign load is corrected by the landlord and verified by the utility, the utility places the account back in the name of the tenant.  However, the arrearage, if any, remains with the landlord.  Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010).  There is no de minimus exception; any dispute between the landlord and tenant regarding the financial responsibilities of the parties is a matter to be resolved in the Court of Common Pleas and is outside this Commission’s jurisdiction.  Id.

In this matter, PECO properly identified the foreign wiring issue at the Service Address.  On October 29, 2010, PECO conducted a high bill field investigation for the Service Address.  Tr. 36; PECO Exh. 1.  The investigation found foreign wiring for the first and second floor apartments.  Tr. 37; PECO Exh. 1.  The second floor rear bedroom was connected to the first floor service.  The first floor TV outlet was connected to the second floor.  Lastly, there was one hot water heater for the entire Service Address which was connected to the first floor.  Tr. 37; PECO Exh. 1.  On November 1, 2010, the Complainant was informed by PECO that there was foreign wiring identified at the Service Address for the 1st and 2nd floor apartments.  Tr. 14, 42; Complainant Exh. 1; PECO Exh. 2.  The November 1, 2010 letter from PECO also notified the Complainant that the tenant balances would transfer into her name effective immediately.  Tr. 43; PECO Exh. 2.  The amount transferred from the first floor apartment to the account in Complainant’s name was $4,182.92 on November 1, 2010.  Tr. 73; PECO Exh. 4.  The amount transferred from the second floor apartment to the new account in Complainant’s name was $347.25 on November 1, 2010.  Tr. 78; PECO Exh. 5.  The bills for the new accounts for the outstanding balances for the first and second floor apartments were sent to the Complainant at 2713 North 23rd Street, Philadelphia, PA 19132, where she resides.  Tr. 14, 71; PECO Late-Filed Exhs. 13(A-C).

The Complainant’s contention in this matter is that she had the foreign wiring issue repaired shortly after it was discovered and she informed PECO that the repairs were made.  Complainant contends that PECO never appeared for an appointment to verify the repairs were made and that after December 1, 2010, the Service Address was empty because both tenants vacated the premises.  
However, the Complainant has not met her burden of proof regarding the foreign wiring issue.  While the Complainant testified that she helped with the repairs at the Service Address to deal with the foreign wiring issue, she was not able to accurately testify to the repairs that were made.  The Complainant was not able to produce any evidence to support her contention that she informed PECO that the repairs had been made at the Service Address or set up an appointment for the Company to verify repairs.  The Complainant never contacted the Company until August 2013 regarding a high bill dispute when PECO, at that point, verified that the Service Address was vacant.   

Further, Mr. Lerro, PECO’s witness, indicated that in order for the foreign wiring issue to be addressed, an additional meter box would have to be installed for the common areas and the shared hot water heater.  However, Mr. Lerro indicated that no request for an additional meter box was made for the Service Address.  Mr. Lerro also indicated that there was no record of the Complainant contacting the Company to inform PECO that repairs were made or of the Company going out to the Service Address to verify that repairs were made.  See PECO Late-Filed Exhs. 10, 11 & 12.   

Ms. Leung, PECO’s other witness, indicated the tenant balances for the first and second floor apartments at the Service Address were transferred to the Complainant’s name as soon as the foreign wiring was discovered on October 29, 2010.  The records indicate that these bills were sent to the Complainant at 2713 North 23rd Street, which was and is the Complainant’s mailing address.  Tr. 14, 71; See PECO Late-Filed Exhs. 13(A-C).  The bills continued to accrue based on actual usage until the high bill investigation in August 2013, when the Company verified the property was vacant.  At that time, the Company provided the Complainant with a credit for any bills with estimated usage after June 2012 until August 2013 and a credit for late charges for the same time period.  
Based on all of the above, it is clear that the Complainant has not proven that PECO was in error in transferring the tenant balances.  Further, there is no indication that the Complainant properly followed the procedure to have the tenant accounts removed from her name by having the repairs completed or informing PECO that the repairs were complete and could be verified.  Further, there is no indication that the Complainant was not receiving the bills for the first and second floor apartments at the Service Address after they were transferred to her name.  The Complainant did not contact PECO until August 2013 at which point the Company verified that the Service Address was vacant.  PECO acted properly under the law when it transferred the tenant balances for the first and second floor apartments at the Service Address to the Complainant’s name.  See Del Vecchio.  Lastly, the law does not allow the balances to be removed from the property owner’s account after the discovery of foreign wiring.  See Ace Check Cashing Inc. As such, the Complainant’s Complaint must be dismissed.  
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the 

smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

4.
Complainant has not sustained her burden of proof regarding her request that her tenants’ balances be removed from her account.

ORDER



THEREFORE,



IT IS ORDERED:

1. That PECO Energy Company Late-Filed Exhibits Nos. 10-14 are entered into the record in Docket No. C-2014-2408057.

2. That Complainant’s, Ms. Margaret Anthony, Late-Filed Exhibit No. 3 (two lease agreements) is entered into the record in Docket No. C-2014-2408057.    

3. That the formal Complaint filed by Ms. Margaret Anthony against PECO Energy Company at Docket No. C-2014-2408057 is dismissed.

4. That the Secretary’s Bureau shall mark Docket No. C-2014-2408057 closed.

Date: July 30, 2014





/s/











Marta Guhl








Administrative Law Judge

� 	Late-Filed Exhibit No. 10  Account Contacts for 2713 North 23rd Street


	Late-Filed Exhibit No. 11  Account Contacts for 2018 W. Master Street, 1st Floor


	Late-Filed Exhibit No. 12  Account Contacts for 2018 W. Master Street, 2nd Rear


	Late-Filed Exhibit No. 13(A)  Billing Statements for Margaret Anthony 2018 W. Master Street, 1st Floor Acct. No. 37705-41031 from November 24, 2010 to August 7, 2013


	Late-Filed Exhibit No. 13(B)  Billing Statements for Margaret Anthony 2018 W. Master Street, 2nd Rear Acct. No. 25380-66038 from November 24, 2010 to August 12, 2013


	Late-Filed Exhibit No. 13(C)  Billing Statement for Margaret Anthony 2713 N. 23rd Street Acct. No. 50085-00209 from April 9, 2012 to March 11, 2014


	Late-Filed Exhibit No. 14(A)  Billing Statements for Lawrence King 2018 W. Master Street, 1st Floor Acct. No. 37705-41022 from October 27, 2009 to November 10, 2010


	Late-Filed Exhibit No. 14(B)  Billing Statements for Mary Clark 2018 W. Master Street, 2nd Rear Acct. No. 25380-01300 from October 26, 2010 to November 18, 2010





� 	As there are no objections to PECO’s Late-Filed Exhibits, they are entered into the record.   





� 	Complainant Late-Filed Exhibit 3--Residential lease agreement for Wallace King dated December 1, 2009 for 2018 W. Master Street and residential lease agreement for Lawrence King dated December 1, 2009 for 2018 W. Master Street


	Complainant Late-Filed Exhibit 4—Invoice from Larry’s Electric dated November 3, 2010


� 	At the hearing on April 2, 2014, I set the schedule for late-filed exhibits for the parties.  The late-filed exhibits were to be submitted by April 16, 2014 and any objections to the exhibits from the opposing parties were due on April 28, 2014.  Tr. 113-114.
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