BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission,		:
Bureau of Investigation and Enforcement		:
							: 		C-2014-2431410
	v.						:
							:
HIKO Energy, LLC					:



ORDER
DENYING PRELIMINARY OBJECTIONS


Procedural History

On July 11, 2014, the Bureau of Investigation and Enforcement (I&E) of the Pennsylvania Public Utility Commission (Commission) filed with the Commission a formal Complaint against HIKO Energy, LLC (HIKO or “the Company”), Docket Number C-2014-2431410.  In its Complaint, I&E averred that it initiated an investigation of HIKO on March 31, 2014, as a result of customer complaints received by the Commission’s Bureau of Consumer Services (BCS) related to allegations that HIKO billed rates that were higher than the rates promised by the Company.  I&E further averred that, in the marketing of electric supply to potential customers, HIKO offered several variable rate price offerings to residential electric customers and no fixed rate price offerings.  I&E noted that HIKO enrolled customers in the service territories of six electric distribution companies (EDC).  I&E further averred that, according to HIKO, the winter season of 2013-2014 brought unprecedented costs related to what has generally been referred to as the “polar vortex” and that, as a result, there was a period of time when HIKO’s rates did not reflect the offer guaranteed in the price offering.  I&E tallied the individual monthly electric bills sent to residential customers during the relevant time period in each of the six EDC service territories, for a total of 14,780 alleged violations.  I&E proposed that HIKO pay a civil penalty of $1,000 for each violation for a total civil penalty of $14,780,000, provide a refund to customers and have its authority to do business in Pennsylvania rescinded.

On July 31, 2014, HIKO filed an Answer to I&E’s Complaint.  In its Answer, HIKO affirmed or denied each of the various averments in the Complaint.  In particular, HIKO stated that it is a responsible company that seeks to comply with all applicable rules, regulations and laws.  HIKO added that it marketed a variable rate plan to residential customers in areas of Pennsylvania until about January, 2014.  HIKO admitted that, during the winter of 2013-2014, the polar vortex brought unprecedented and unforeseen increases in the price of electric power.  HIKO stated, among other things, that it has already reimbursed a substantial number of customers and is in the process of reimbursing additional amounts.  HIKO concluded its Answer by denying that a civil penalty should be imposed, it should be directed to provide refunds or that its authority to do business should be rescinded.

Although no Notice to Plead was attached to the Answer, HIKO also included New Matter in its July 31, 2014 filing.  In its New Matter, HIKO averred, among other things, that the Commission cannot enforce regulations against HIKO that are inherently vague, ambiguous and susceptible to multiple interpretations.  HIKO also argued that the Complaint is barred by the doctrine of lis pendens because the Commonwealth of Pennsylvania has also filed a complaint seeking the same relief.  HIKO added that its Disclosure Statement was previously reviewed and approved by the Commission and that the Commission lacks authority to regulate prices under variable rate agreements like those used by HIKO.  HIKO made several other averments and concluded by denying that it has violated Pennsylvania law or any order or regulation of the Commission.

Also on July 31, 2014, HIKO filed Preliminary Objections in response to I&E’s Complaint.  The Preliminary Objections were accompanied by a Notice to Plead.   In its Preliminary Objections, HIKO argued that I&E’s Complaint should be dismissed or stayed because it is duplicative of, and subsumed by, a prior pending proceeding brought jointly by the Attorney General (AG) and Acting Consumer Advocate (OCA) because that proceeding involves the same parties, alleges the same wrongdoing and seeks the same relief as alleged here.  HIKO argued that allowing both actions to continue will waste resources and harass HIKO by forcing it to defend multiple lawsuits on the same cause of action at the same time.  HIKO further argued that the requested relief of restitution in the Complaint should be dismissed because the Commission has no authority to order restitution.  HIKO provided multiple attachments to its Preliminary Objection in support of its position.

On August 8, 2014, the OCA filed a Notice of Intervention and Public Statement formally intervening into this matter.

On August 11, 2014, I&E filed an Answer to HIKO’s Preliminary Objection.  In its Answer, I&E argued that the complaint brought by the AG/OCA is not the same as I&E’s Complaint because it does not involve the same parties and does not request the same relief.  I&E further argued that HIKO’s claim that the Commission does not have authority to direct refunds to customers in this instance is “dubious at best and must be summarily dismissed.”  I&E admitted or denied the various averments made by HIKO in its Preliminary Objections and concluded by requesting that HIKO’s Preliminary Objections be dismissed.

On August 18, 2014, I&E also filed a Reply to the New Matter submitted by HIKO.  Again, I&E admitted or denied the various averments made by HIKO in its New Matter, including that the relief requested by I&E is not the same as the relief requested by the AG/OCA in their Complaint and that the parties in the proceedings are not identical.  I&E further argued, among other things, that I&E, as the prosecuting arm of the Commission, is within its right to seek relief including civil penalties and the revocation of HIKO’s license to operate in Pennsylvania.  I&E concluded by stating that HIKO’s New Matter should be dismissed and its Complaint sustained.

On August 18, 2014, the AG filed a Notice of Intervention.

On August 22, 2014, the Commission issued a Prehearing Conference Notice establishing an Initial Prehearing Conference for this matter for Monday, September 29, 2014 at 10:00 a.m. in Hearing Room 2 of the Commonwealth Keystone Building in Harrisburg and assigning us as Presiding Officers.  

HIKO’s Preliminary Objections are ready for disposition.  For the reasons discussed further below, HIKO’s Preliminary Objections will be denied.

Legal Standard

Section 5.101 of the Commission’s Rules of Administrative Practice and Procedure provides for the filing of Preliminary Objections.  52 Pa.Code § 5.101.  Commission Preliminary Objection practice is comparable to Pennsylvania civil practice respecting the filing of Preliminary Objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994) (Equitable).  Section 5.101(a) provides:

(a) 	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in a proceeding.

52 Pa.Code § 5.101(a)(1)-(7).

For purposes of disposing of Preliminary Objections, the Commission must accept as true all well pleaded, material facts of the nonmoving party, as well as every reasonable inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A.2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the Complaint in this case in the light most favorable to I&E and should dismiss the Complaint only if it appears that I&E would not be entitled to relief under any circumstances as a matter of law.  Equitable, supra; see also, Interstate Traveler Services, Inc. v. Commonwealth, Department of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

In its Preliminary Objections, HIKO argued that the doctrine of lis pendens mandates the dismissal of I&E’s Complaint or, in the alternative, the stay or consolidation of the Complaint with the AG/OCA complaint.  HIKO also argued that I&E’s request for restitution should be dismissed because it is legally insufficient.  For the reasons discussed below, HIKO’s Preliminary Objections will be denied.

I&E’s Complaint Is Not Barred By The Doctrine Of Lis Pendens

		In its Complaint, I&E averred that it initiated an informal investigation of HIKO on March 31, 2014 as a result of customer complaints received by BCS related to allegations that HIKO billed rates that were higher than the rates promised by the Company.  I&E then averred, among other things, that electric generation supplier (EGS) prices billed must reflect the marketed prices and the agreed upon prices in the disclosure statement.  In its Preliminary Objection, HIKO argued that the very same issue that is the focus of the I&E Complaint is specifically raised in the AG/OCA complaint.  HIKO added that the relief sought is also identical.  HIKO concluded that, therefore, the doctrine of lis pendens mandates the dismissal of the I&E Complaint or, in the alternative, the stay or consolidation of the instant action.  In response to HIKO’s Preliminary Objection, I&E argued the doctrine of lis pendens is not applicable because the cases are not the same, the parties are not the same and the rights asserted and relief prayed for are not the same.  As discussed below, HIKO’s Preliminary Objection will be denied.

		To begin, lis pendens means “a pending suit.”  Black’s Law Dictionary, 6th Ed. at 932.  Section 5.101(a)(6) of the Commission’s regulations allows the filing of a preliminary objection to dismiss a pleading due to the pendency of a prior proceeding.  The purposes of recognizing the doctrine of lis pendens are to prevent the respondent from having to defend several suits on the same cause of action at the same time, to prevent the squandering of scarce judicial resources on duplicative actions, to maintain an orderly legal process, and to avoid inconsistent decisions on the same causes of action.  “The law is quite clear that lis pendens is a valid defense only when the parties, the causes of action and the relief sought are the same in both actions.”  Procacina v. Susen, 301 Pa. Super. 392, 394, 447 A.2d 1023, 1025 (1982) (citations omitted).

The three-pronged identity test “requires more than a mere allegation of a pending suit; it requires proof that the prior case is the same, the parties are substantially the same, and the relief requested is the same.”  Hillgartner v. Port Authority of Allegheny Cty., 936 A.2d 131, 137 (Pa. Cmwlth. 2007) (citations omitted).  It is purely a question of law determinable from an inspection of the records in the two causes. Id., 936 A.2d at 138, quoting, Hessenbruch v. Markle, 194 Pa. 581, 45 A. 669 (1900).  If the identity test is not strictly met but the action involves a set of circumstances where litigation of two suits would create a duplication of effort by the parties and waste judicial resources, the court may stay the later-filed action.  Crutchfield v. Eaton Corp., 806 A.2d 1259, 1262 (Pa. Super. Ct. 2002).  The purpose of lis pendens is to prevent a party from being forced to defend itself against the same claims twice.  Penox Technologies, Inc. v. Foster Medical Group, 546 A.2d 114, 115 (Pa. Super Ct. 1988).

In this case, it is clear that both the I&E Complaint against HIKO and the AG/OCA complaint against HIKO involve Section 54.4(a) of the Public Utility Code.  52 Pa.Code § 54.4(a).  The parties and the requested relief, however, are not the same between the two proceedings.

With regard to the parties in the respective proceedings, the parties to the proceeding are not substantially the same.  The first complaint was filed by the Attorney General and the Acting Consumer Advocate and the second complaint was filed by the Bureau of Investigation and Enforcement.  As I&E noted in its Answer to the Preliminary Objection, I&E is charged with protecting the public interest whereas the OCA, for example, is charged with protecting residential consumers.  In general, I&E’s role is different than the OCA’s role, where residential consumer interests may conflict with small business consumers’ interests, industrial consumers’ interests or even the utility’s interest, among other things, all of which may be encompassed within I&E’s charge of protecting the public interest.  What may be in residential consumers’ interests may not be consistent with these other interests that I&E must consider.  It is not uncommon that the OCA and I&E would advocate opposite sides of the same issue.  Therefore, HIKO’s claim of lis pendens must be rejected because the parties to the cases are not the same.

Additionally, however, HIKO’s claim of lis pendens must also be rejected because the relief sought is not identical in the two proceedings.  I&E’s Complaint seeks civil penalties of $14,780,000, plus refunds to each of HIKO’s customers who have not already been provided refunds and a revocation of HIKO’s authority to conduct business in Pennsylvania.  The AG/OCA complaint also includes requests for a permanent injunction to restrain and prevent violations of the Unfair Trade Practices/Consumer Protection Law and an order prohibiting HIKO salespeople from making price guarantees that are deceiving and inaccurate.  The AG/OCA complaint also seeks an order directing HIKO to cease and desist from switching customers without explicit consent and to implement proper customer dispute procedures, among other things.  As a result, there is no evidence that the requested relief is the same and, again, HIKO’s claim of lis pendens must be rejected.

Although the claim of lis pendens will be rejected, that does not mean that there are not common issues of law or fact between the two cases that warrant consolidation.  HIKO has argued that, if I&E’s Complaint is not dismissed based on lis pendens, in the alternative, it should at least be stayed or consolidated with the AG/OCA complaint.  The Commission’s regulations provide that a presiding officer may, with or without motion, order proceedings involving a common question of law or fact to be consolidated.  52 Pa.Code 5.81(a).  The standard for consolidating proceedings is different than the standard for dismissing a proceeding based on lis pendens because, for example, consolidation only requires a common question of law or fact – not a strict demonstration that issues, parties and relief are identical.  Consolidation of the I&E Complaint with the AG/OCA complaint may be appropriate in this case.  Dismissal of the I&E Complaint, however, is not appropriate.  As a result, the parties should be prepared to argue the merits of consolidation of the two complaints at the Prehearing Conference scheduled for this case for September 29, 2014.  In the interim, however, HIKO’s Preliminary Objection will be denied.

As such, HIKO’s Preliminary Objection that the doctrine of lis pendens mandates dismissal of the I&E Complaint is denied.  The parties are advised to be prepared to discuss consolidation of the I&E Complaint with the AG/OCA complaint at the Initial Prehearing Conference scheduled for this case.

Request for Restitution – The Commission Has The Authority To Direct HIKO To Issue Refunds, If Appropriate

		In its Complaint, I&E requested that HIKO be directed to provide a refund to each of the 14,780 customer accounts to which a refund has not already been provided, consisting of the difference between the amount each customer was billed and the minimum guaranteed discounted rate the customer was entitled to receive.  This request was in addition to the civil penalties and license revocation I&E sought.  In its Preliminary Objection, HIKO argued that the request for restitution should be dismissed because it is legally insufficient because the Commission has no authority to order EGSs to provide restitution to customers.  HIKO added, among other things, that the Commission does not have the authority to regulate EGS rates.  In response to HIKO’s Preliminary Objection, I&E argued, among other things, that I&E is not challenging the price offerings of HIKO but rather HIKO’s “flagrant disregard for the terms of its price offering to customers that guaranteed HIKO EGS customers a rate for the first six monthly billing cycles that would be 1-7% less than the local EDC’s price to compare.”  As discussed below, HIKO’s Preliminary Objection will be denied.

		To begin, in civil practice, a Preliminary Objection based on legal insufficiency is referred to as a demurrer.  Preliminary Objections in the form of a demurrer will be sustained only in cases which are free and clear of doubt and where dismissal is clearly warranted by the record.  Community Life Support Systems, Inc., et al. v. Commonwealth of Pennsylvania, 689 A.2d 1014, 1017 (Pa. Cmwlth. 1997).  Any doubt must be resolved in favor of overruling a demurrer.  Id.; see also, Hoffman v. Misericordia Hospital of Philadelphia, 439 Pa. 501, 267 A.2d 867 (1970) (“the question presented by the demurrer is whether on the facts averred, the law states with certainty that no recovery is possible”).

		Furthermore, it is well settled that the Commission may not exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. Pub. Util. Comm’n., 43 A.2d 348 (Pa. Super 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth 1992).  As a creation of the legislature, the Commission possesses only the authority that the state legislature has specifically granted to it in the Public Utility Code.  66 Pa.C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell, 383 A.2d 791 (Pa. 1977).

		Restitution is an equitable remedy under which a person is restored to his or her original position prior to loss or injury, or placed in the position he or she would have been, had the breach not occurred.  Black’s Law Dictionary, 6th Ed. at 1313.  HIKO is correct that the Commission has no authority to order restitution.  Although the Commission has approved settlements wherein a respondent has agreed to pay restitution, the Commission lacks authority to impose such a remedy on an unwilling party.  Roger McCall v. Pennsylvania Electric Co., Docket No. C-2009-2105240, Opinion and Order (entered June 7, 2010).  I&E, however, has not asked in its Complaint for restitution but for refunds.  The legal concepts of restitution and refunds are not identical.  Whereas the Commission lacks authority to impose restitution, HIKO’s Preliminary Objection will be denied because Section 1312 of the Public Utility Code allows the Commission authority to direct refunds.  

		Section 1312 provides, in pertinent part:

(a) General Rule.—If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment.

66 Pa.C.S. § 1312(a).  I&E indicated in its Complaint that the relief sought included refunding the difference between the amount each customer was billed and the minimum guaranteed discounted rate the customer was entitled to receive.  I&E should be given the opportunity to be heard in an administrative hearing regarding this request and not have this request dismissed on a preliminary basis.

		HIKO has argued that Section 2806(a) of the Public Utility Code provides that “while the Electricity Generation Customer Choice and Competition Act provides the Commission with authority to regulate EGSs for licensing and similar purposes, it clearly mandates that the Commission has no authority to regulate electricity generation prices offered by EGSs.”  Yet, Section 2806(a) does not specifically reference the Commission’s lack of authority to regulate electricity generation prices.  Regardless, however, of any alleged attempt to regulate prices charged by any EGS, the requested relief in the Complaint seeks refunds which the Commission has the authority to impose pursuant to the Public Utility Code.  

		Section 1312 gives the Commission jurisdiction to order HIKO to issue refunds.  To hold otherwise would be contrary to the public interest.  To the extent that the Commission would not be allowed to direct EGSs like HIKO to issue refunds to its customers under Section 1312 when, after notice and an opportunity to be heard, refunds are deemed appropriate, it would likewise lose its ability to regulate EGSs for other purposes essential to the public interest, such as issuing civil penalties.  See, 66 Pa.C.S. § 3301.  Holding that Section 2806 prohibits the Commission from directing refunds to be issued in this case creates an unreasonable result.  This is particularly true at this preliminary stage of the proceeding when accepting as true all well pleaded materials facts averred in the Complaint, as well as every reasonable inference from those facts, and viewing the Complaint in the light most favorable to I&E as is required when disposing of HIKO’s Preliminary Objection.  When doing so, it is not clear and free from doubt that dismissal of this requested relief is warranted by the current record.

		As such, HIKO’s Preliminary Objection that I&E’s requested relief of refunds should be stricken because it is legally insufficient will be denied.  The Commission has authority to direct HIKO to issue refunds pursuant to the Public Utility Code, if appropriate.

Conclusion

		In conclusion, the standard for granting a Preliminary Objection is high.  All well pleaded material facts, as well as every reasonable inference from those facts, must be accepted as true and the Complaint must be viewed in the light most favorable to I&E.  Even then, a Complaint will only be dismissed if it appears that I&E would not be entitled to relief under any circumstances as a matter of law.  HIKO has failed to satisfy this standard with regard to its claim that I&E’s Complaint should be dismissed based on the doctrine of lis pendens, although it may be appropriate to consolidate the I&E Complaint with the complaint previously filed by the AG/OCA.  HIKO has also failed to satisfy the standard for granting a Preliminary Objection with regard to I&E’s claims for refunds.  As such, the Preliminary Objections brought by HIKO will be denied.  

ORDER

THEREFORE,

IT IS ORDERED:

1. That the Preliminary Objections filed by HIKO Energy, LLC against the Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement, at Docket Number C-2014-2431410 on July 31, 2014 are hereby denied.



2. That the formal Complaint filed by the Pennsylvania Public Utility Commission, Bureau of Investigation and Enforcement shall proceed to a Hearing.



Date: September 2, 2014									
					Elizabeth Barnes
					Administrative Law Judge



												
					Joel H. Cheskis 
					Administrative Law Judge
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