



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Stephen Kiback					:
							:
	v.						:		C-2014-2409676
							:
IDT Energy, Inc.					:


ORDER
DENYING MOTION FOR SUMMARY JUDGMENT


On March 3, 2014, Stephen Kiback, Jr., filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against IDT Energy, Inc. (IDT or “the Company”), Docket Number C-2014-2409676.  In his Complaint, Mr. Kiback averred that IDT tripled the amount the Company charged him for electric generation and transmission.  Mr. Kiback stated that he is on social security and cannot afford the increases.  Mr. Kiback stated that IDT indicated it would save him 10% over PPL but that he has not realized such savings.  Mr. Kiback requested that he be refunded the money he was overcharged and attached copies of several monthly bills in support of his position.

On April 25, 2014, IDT filed an Answer in response to Mr. Kiback’s Complaint.  In its Answer, IDT admitted that Mr. Kiback’s charges from IDT increased due to the large increases in wholesale electricity costs during January and February, 2014.  IDT further stated that it offered to retroactively apply a rate adjustment to Mr. Kiback’s usage for the periods impacted by the wholesale price spikes but has not been able to confirm Mr. Kiback’s satisfaction with this refund offer.  

On July 3, 2014, the Commission issued a Telephonic Hearing Notice establishing an Initial Telephonic Hearing for this matter for Wednesday, August 20, 2014 at 10:00 a.m. and assigning me as the Presiding Officer.  A Prehearing Order dated July 11, 2014 was issued setting forth various procedural rules that would govern the hearing.

On July 29, 2014, IDT filed a Motion for Summary Judgment.  In its Motion for Summary Judgment, which was accompanied by a Notice to Plead, IDT averred that a hearing in this case is unnecessary because, even if all of the averments in Mr. Kiback’s Complaint are proven, those facts do not set forth a claim for which relief can be granted.  IDT added that the Complaint does not allege that IDT violated the terms of its Disclosure Statement, nor does it allege that IDT violated the Public Utility Code or Commission regulations governing electric generation suppliers (EGSs).  IDT argued that, even when accepting as true all well-pleaded material facts raised by Mr. Kiback, as well as every reasonable inference from those facts, and viewing the Complaint in the light most favorable to Mr. Kiback, it is clear and free from doubt that there is no genuine issue of material fact and that IDT is entitled to judgment as a matter of law.  In support of its Motion, IDT attached several documents, including an Affidavit from its Vice President of Customer Service and Regulatory Compliance.  The Affidavit included a copy of the Disclosure Statement and details of Mr. Kiback’s usage history.

As a result of IDT’s Motion for Summary Judgment, Prehearing Order #2 was issued formally cancelling the Telephonic Hearing scheduled for Wednesday, August 20, 2014 pending disposition of the Motion.  The Commission issued a formal Cancellation Notice on August 5, 2014.  

On August 21, 2014, the Office of Consumer Advocate (OCA) filed a Notice of Intervention and Public Statement formally intervening into this matter.

Also on August 21, 2014, the OCA filed an Answer in response to IDT’s Motion.  In its Answer, the OCA argued that Mr. Kiback complained in his Complaint that IDT has overcharged him.  The OCA added that Mr. Kiback raised questions concerning the marketing and billing conduct of IDT as a licensed EGS.  The OCA averred that there are genuine issues of material fact in dispute and that, as a licensed EGS, IDT is required to comply with the relevant provisions of the Public Utility Code, Commission orders, Commission regulations and Pennsylvania consumer protection laws in the marketing, enrollment and billing of electric supply customers.  The OCA concluded that, based on the record, IDT is not entitled to summary judgment and its Motion should be denied.

No other Answer was received in response to IDT’s Motion.  IDT’s Motion is ready for disposition.  For the reasons discussed below, IDT’s Motion will be denied and this matter will be set for Hearing.

The Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code Chapters 1, 3 and 5, provide for the filing of Motions for Summary Judgment.  In particular, Section 5.102 of the Commission’s Rules provides in relevant part:

§ 5.102 Motions for summary judgment and judgment on the pleadings.

(a) Generally.  After the pleadings are closed, but within a time so that the hearing is not delayed, a party may move for judgment on the pleadings or summary judgment.  A motion must contain a notice which states that an answer or other responsive pleading shall be filed within 20 days of service of the motion.

* * *

(d) 	Decisions on Motions.

(1) Standard for grant or denial on all counts.  The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.

(2)  	Standard for grant or denial in part.  The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with the affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues.

52 Pa. Code § 5.102(a), (d)(1) and (d)(2).  Furthermore, the record must be examined in the light most favorable to the nonmoving party.  First Mortgage Co. of Pennsylvania v. McCall, 313 Pa. Superior Ct. 54, 56, 459 A.2d 406, 408 (1983).  To avoid the motion for summary judgment, the nonmoving party must set forth facts showing that there is a genuine issue for trial.  Id. at 58-59.

In this case, Mr. Kiback averred in his Complaint that IDT has tripled the amount he is charged for electric generation and transmission.  Mr. Kiback further stated:

When I agreed to have IDT Energy generate and transmit my electricity, they said they would save me 10% over PPL.  The first month they did save me money, but then the price kept going up.  At this time PPL is charging $0.0875/kwh in comparison to IDT charging $0.279/kwh.  I would the PUC to make them pay me back the money they overcharged me in previous months plus reduce my bill for this month.  As you can see it is way out of range.  It is not saving me any money at all.  Also IDT said it would take 2 or 3 months to transfer to another source which I don’t think is fair at all.

Mr. Kiback added that he is on social security and cannot afford these increases and attached copies of multiple monthly bills from PPL, his electric distribution company, in support of his Complaint.

When examining the record in the light most favorable to Mr. Kiback, and resolving all doubts as to the existence of a genuine issue of material fact in favor of Mr. Kiback, it is not clear that the record shows no genuine issues of material fact and that IDT is entitled to judgment as a matter of law.  Mr. Kiback averred that he was told he would save 10% over PPL when he agreed to enroll with IDT.  It is reasonable to infer from this statement that a genuine issue exists regarding the information Mr. Kiback was provided when he enrolled with IDT, including, but not limited to, IDT’s marketing activities or the activities of the sales department.  Mr. Kiback averred that he was told one thing from IDT when he enrolled in the service but received something else when he received the service.  When viewing this averment in the light most favorable to Mr. Kiback, a genuine issue of material fact exists that warrants a hearing.  Similarly, Mr. Kiback has argued that he is “on s.s. and can’t afford these increases.”  This averment can reasonably be inferred to mean that Mr. Kiback is low-income or on a limited income and may need a payment agreement or other assistance paying his energy bills.  This, again, is a genuine issue of material fact that should not be dismissed on a preliminary basis but on which Mr. Kiback should have an opportunity to be heard during a hearing.

In its Motion for Summary Judgment, IDT focused on the variable nature of the rate for the service eMr. Kiback enrolled in and the Company’s Disclosure Statement.  IDT argued that Mr. Kiback alleged he was promised that his rate would always be lower than PPL’s but that Mr. Kiback’s Complaint should be dismissed because the Disclosure Statement clearly states that the rate is variable.  IDT did not address in its Motion issues related to IDT’s marketing of its services or Mr. Kiback’s ability to pay.  IDT also focused its Motion on the Commission’s ability to order the Company to provide a refund to Mr. Kiback if necessary.  It is not clear with regard to these issues that IDT is entitled to judgment as a matter of law or that there is no genuine issue of material fact.  

Furthermore, nothing in the affidavit accompanying IDT’s Motion supports finding that there is no genuine issue of material fact or that IDT is entitled to judgment as a matter of law.  The affidavit references the Disclosure Statement that Mr. Kiback was provided after he enrolled in the service.  Yet, the affidavit does not support what Mr. Kiback may have been told at the time he enrolled in the service in relation to the service he in fact received from IDT.  The affidavit states that the Disclosure Statement was mailed to Mr. Kiback after he enrolled in the service and, therefore, does not contest what Mr. Kiback may have been told by IDT or its representative at the time he enrolled in the service.  The Affidavit also provides detail regarding Mr. Kiback’s usage history from August, 2011 to January, 2014, including meter read dates, variable rates charged and the total supply charge.  The affidavit, however, does not discuss Mr. Kiback’s ability to pay for his energy consumption.  Therefore, a genuine issue of material fact exists that warrants a hearing.

In conclusion, the standard for granting a Motion for Summary is very high.  Summary judgment may only be granted in those cases where the record clearly shows that there are no genuine issues of material fact and that the moving party is entitled to judgment as a matter of law when viewing the record in the light most favorable to the nonmoving party and resolving all doubts as to the existence of a material fact in favor of the nonmoving party.  IDT has failed to satisfy this standard with regard to Mr. Kiback’s Complaint.  Genuine issues of material facts exist that require a hearing and cannot be dismissed on a preliminary basis.  As a result, IDT’s Motion for Summary Judgment will be denied and Mr. Kiback’s Complaint will proceed to a hearing.

ORDER

	THEREFORE:

	IT IS ORDERED:

1. That the Motion for Summary Judgment filed by IDT Energy, Inc. on July 29, 2014 at Docket Number C-2014-2409676 is hereby denied.

2. That the formal Complaint filed by Stephen Kiback, Jr. against IDT Energy, LLC at Docket Number C-2014-2409676 shall proceed to Hearing.



Date:	September 2, 2014	______________________________
		Joel H. Cheskis
		Administrative Law Judge
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