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1 JUDGE HERSKOVITZ: This i s the time and place set f o r 

2 hearing i n the matter of the a p p l i c a t i o n of Roland T. Barry, 

3 t r a d i n g and doing business as ABC-EZ Moving Company, and t h i s 

4 i s an a p p l i c a t i o n f o r t r a n s f e r of r i g h t s held by Fink, t r a d i n g 

5 and doing business as I r v i n , I - r - v - i - n , at a p p l i c a t i o n 

6 00092431. This i s f o r the t r a n s p o r t a t i o n of household goods. 

7 I note t h a t Mr. Barry i s representing himself i n t h i s 

8 proceeding, and the p r o t e s t a n t P a t r i c k K i s s e l i s being 

9 represented by David M. O'Boyle, Esquire. 

10 As I mentioned, t h i s i s an a p p l i c a t i o n f o r the t r a n s f e r 

11 of the r i g h t s t o t r a n s p o r t household goods, and the p r o t e s t 

12 was f i l e d — a t i m e l y p r o t e s t was f i l e d by Mr. K i s s e l . Mr. 

13 Barry i s not represented by counsel, and p r i o r t o going on the 

14 record I explained b r i e f l y what a l l i s involved i n t h i s 

15 proceeding. 

16 At t h i s p o i n t I ' l l j u s t ask i f there's any comments 

17 anybody would l i k e t o put on the record before we beginn. 

18 MR. O'BOYLE: Your Honor, j u s t as a p r e l i m i n a r y matter, 

19 and to r e s t a t e what I said o f f the record, was t h a t by l e t t e r 

20 dated August 26, 1988, I requested t h a t Mr. Barry provide me 

21 w i t h the names of witnesses who would be t e s t i f y i n g a t the 

22 hearing today, and sent t h a t l e t t e r by c e r t i f i e d m ail which he 

23 received on August 29th. I believe on t h a t same date, on or 

24 about August 29th, he c a l l e d me and — - t o inform me t h a t he 

25 d i d not in t e n d t o present any witnesses at the hearing, t h a t 

HOLBERT ASSOCIATES (717) 232-4506 



4 

• 

1 he was t o show up f o r purposes t o see i f the Commission would 

2 grant him the operating r i g h t s . 

3 JUDGE HERSKOVITZ: Thank you, Mr. 0'Boyle. Any comments 

4 or response, Mr. Barry? 

5 MR. BARRY: No. 

6 JUDGE HERSKOVITZ: And you do b a s i c a l l y agree w i t h the 

7 comments t h a t Mr. 0'Boyle j u s t made, as f a r as what has 

8 happened the l a s t two weeks? 

9 MR. BARRY: Yes, s i r . 

10 MR. 0*BOYLE: Your Honor, i f I may. 

11 JUDGE HERSKOVITZ: Yes. 

12 MR. O*BOYLE: Given the f a c t t h a t I had requested the 

13 names of witnesses, as w e l l as the nature of t h e i r testimony, 

14 f o r Mr. Barry at t h i s p o i n t i n time now to proceed I t h i n k i s 

15 not i n accord w i t h the Commission's r u l e s . We should have 

16 been n o t i f i e d as to what the nature of t h i s case was. Maybe 

17 due t o a lack of knowledge on h i s p a r t he d i d n ' t do so, but at 

18 the same time, he i s not abiding by the Commission's r u l e s on 

19 t h a t issue. 

20 JUDGE HERSKOVITZ: Yes, and t h a t may be so, but we are 

21 d e a l i n g w i t h someone here who i s not represented by counsel. 

22 We can be a l i t t l e more l i b e r a l i n t h a t regard, even though 

23 there's s t i l l no excuse f o r not f o l l o w i n g the Commission's 

24 r e g u l a t i o n s . Do you f e e l as though you're prejudi c e d i n any 

25 manner, Mr. 0*Boyle, by having Mr. Barry proceed at t h i s time? 
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1 MR. O'BOYLE: Your Honor, my problem i s I don't know 

2 what he's going t o say. I can't r e a l l y say — of course, the 

3 general p o s i t i o n would be, yes, I am because I d i d n ' t have 

4 s u f f i c i e n t time t o prepare. I f he i s going t o challenge the 

5 f i t n e s s aspect of i t , t h a t would be one t h i n g . I f he's going 

6 to present evidence as to the nature of operations, I j u s t 

7 don't know what he's going t o say. 

8 JUDGE HERSKOVITZ: Well, l e t ' s — I ' l l o v e r r u l e your 

9 o b j e c t i o n , or your motion, however you characterize i t , at 

10 t h i s p o i n t . Let's hear what Mr. Barry has t o say. I f you 

11 f e e l you've been pr e j u d i c e d , you can r a i s e t h a t again a f t e r 

12 Mr. Barry puts h i s case i n . Anything f u r t h e r ? 

13 MR. BARRY: No. 

14 JUDGE HERSKOVITZ: Okay. Mr. Barry, I'm going t o swear 

15 you i n now and then you can t e s t i f y as to — i n support of 

16 your a p p l i c a t i o n . Please r a i s e your r i g h t hand. 

17 RONALD T. BARRY, having been duly sworn, was examined 

18 and t e s t i f i e d as f o l l o w s : 

19 JUDGE HERSKOVITZ: Be seated. 

20 DIRECT EXAMINATION 

21 BY JUDGE HERSKOVITZ: 

22 Q Please s t a t e your name and address. 

23 A My name i s Roland Thomas Barry. I l i v e a t 451 

24 Orchard Avenue. That's P i t t s b u r g h , 15202. 

25 Q And Mr. Barry, what I ' d l i k e you to do at t h i s p o i n t 
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1 i s to e x p l a i n the nature of your a p p l i c a t i o n , what a l l ' s 

2 involved, what t e c h n i c a l e x p e r t i s e you have t o perforin the 

3 dut i e s t h a t go along w i t h the r i g h t s t h a t you may acquire, and 

4 how you're f i n a n c i a l l y able t o conduct t h i s business as w e l l , 

5 and any other matter t h a t you f e e l may be appropriate. 

6 A Okay. Can I s t a r t w i t h t h i s l e t t e r and a f i n a l 

7 statement, or could I read t h i s l e t t e r ? 

8 MR. O'BOYLE: I s t h i s the l e t t e r you're r e f e r r i n g t o 

9 t h a t was a recommendation or reference? 

10 THE WITNESS: I t ' s a former employer who knows my 

11 character f o r the past 40 years. I was employed by them f o r 

12 32 years. 

13 JUDGE HERSKOVITZ: Would you l i k e t o look a t i t , Mr. 

14 O'Boyle? 

15 THE WITNESS: I made copies. 

16 JUDGE HERSKOVITZ: Can I have a copy of t h a t also? 

17 THE WITNESS: Mr. K i s s e l , would you l i k e a copy? 

18 MR. KISSEL: Yes. 

19 BY JUDGE HERSKOVITZ: 

20 Q Before we get t o t h i s l e t t e r , why don't you j u s t 

21 b r i e f l y s t a t e the background as t o you f i l i n g t h i s 

22 a p p l i c a t i o n , and ex a c t l y what the terms were and how we got to 

23 t h i s p o i n t r i g h t here, j u s t f o r background purposes. 

24 A Oh, February 2nd, I be l i e v e i t was, I applied f o r the 

25 r i g h t s and agreed t o pay Robert Fink $10,000.00. I gave him 
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1 8,000 down payment and signed a promissory note t o pay $90.46 

2 a month f o r the — u n t i l t h a t 2,000 i s s a t i s f i e d . You know, 

3 i t was my understanding t h a t there would be no complication or 

4 problem, t h a t t r a n s f e r s go through and, you know, I wasn * t 

5 concerned about paying t h a t much money out, but I was advised 

6 t h a t t h i s i s the only way i t would go through, and so I gave 

7 the man my money. 

8 Q Well, I guess you're aware now t h a t the other 

9 c a r r i e r s have a r i g h t t o p r o t e s t an a p p l i c a t i o n — 

10 A Yes. 

11 Q — t h a t ' s f i l e d ? 

12 A I only thought they pro t e s t e d new a p p l i c a n t s , and 

13 t h a t t o apply f o r a new PUC would be f u t i l e because the 

14 current movers would p r o t e s t and a c t u a l l y t r y to keep 

15 competition out of t h e i r market, which I f e e l t h a t i s a l l 

16 t h a t ' s t r y i n g t o be achieved here, i s t h a t they're hoping t h a t 

17 i f the a p p l i c a t i o n doesn't go through t o me, t h a t maybe Mr. 

18 K i s s e l w i l l j u s t give up and l e t h i s r i g h t s e x p i r e , or 

19 whatever happens to them whenever they're not t r a n s f e r r e d . 

20 Q Do you want to ex p l a i n a l i t t l e b i t about your own 

21 ex p e r t i s e t o exercise the r i g h t s you're requesting? 

22 A Yes. This former employer i s Hamburg Brothers, a 

23 wholesale d i s t r i b u t o r i n the t r i - s t a t e area. They have a 

24 warehouse here i n P i t t s b u r g h and I've been associated — or I 

25 was associated w i t h them f o r 32 years i n the capacity of 
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warehouse man, warehouse manager, shipper, r e c e i v e r , o f f i c e 

manager, sales a d m i n i s t r a t i v e manager, f i e l d sales manager, 

and I f e e l t h a t I've functioned i n every capacity t h a t could 

more than q u a l i f y me to manage a moving company. 

Q Do you have any equipment? 

A Yes. I have a truck w i t h — or I have two trucks 

w i t h 1,000 cubic f e e t cargo space and 18,000 pound capacity. 

Q Can you give — what were those dimensions again? 

You have two trucks? 

A Two t r u c k s . A thousand cubic f e e t cargo space. 

Q Are those owned by you? 

A Yes. 

Q I n your name? Are they paid f o r ? 

A Yes. 

Q What year and model are the t r u c k s , do you know? 

A Yes. The b i g t r u c k i s a 1967 Ford, but i t has 

remanufactured engines and p a r t s . Very sturdy piece of 

equipment. 

Q What's the other vehicle? 

A 1980 Ford Econoline Van. 

Q Do you have anybody — are you going to be d r i v i n g 

these y o u r s e l f ? 

A Yes, i n i t i a l l y , u n t i l we can see what the p o t e n t i a l 

i s . 

Q Where w i l l your o f f i c e be locate d , at the same 
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1 address you've stated before? 

2 A For the time being, yes. 

3 Q What was t h a t address again? 

4 A 451 Orchard Avenue, P i t t s b u r g h , 15202. I might also 

5 l i k e t o mention t h a t I'm mainly i n t e r e s t e d i n the small jobs 

6 t h a t a l o t of the movers don't get because they have a minimum 

7 of maybe 150, $200.00. I'm i n t e r e s t e d i n the small jobs of 

8 maybe $100.00, $125.00. 

9 Q But you do know t h a t the r i g h t s you're requesting 

10 r e a l l y doesn't l i m i t you t o — 

11 A No. I j u s t want t o — 

12 Q — the size? 

13 A — maybe f i l l a niche t h a t i s n ' t being f i l l e d by a 

14 l o t of the b i g movers who are more i n t e r e s t e d i n the b i g jobs. 

15 Q Now, you're going t o d r i v e the v e h i c l e and you w i l l 

16 do the ac t u a l moving y o u r s e l f , the moving of — 

17 A Some of i t . 

18 Q — goods? 

19 A I enjoy being a c t i v e p h y s i c a l l y . I've been s e t t l e d 

20 t o a desk f o r a number of years and I f i n d t h a t I'm much 

21 happier when I'm a c t i v e p h y s i c a l l y . So, yes, I would be an 

22 a c t i v e p a r t y . 

23 Q How o l d are you s i r ? 

24 A F i f t y - s e v e n . Just had a b i r t h d a y . 

25 Q Now, w i t h regard t o your f i n a n c i a l a f f a i r s , you said 
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1 you do have a f i n a n c i a l statement? 

2 A Yes. 

3 Q Do you have copies of that? 

4 A Yes, I made copies. 

5 JUDGE HERSKOVITZ: We need — I need a copy. We need 

6 two f o r the court r e p o r t e r and one f o r Mr. O'Boyle. Let's 

7 mark t h i s as app l i c a n t ' s E x h i b i t 1. 

8 THE WITNESS: I'm a f r a i d I'm short one copy. 

9 (Applicant's E x h i b i t No. 1 was produced and 
marked f o r i d e n t i f i c a t i o n . ) 

10 

11 BY JUDGE HERSKOVITZ: 

12 Q Mr. Barry, d i d anyone suggest t h a t you get an 

13 att o r n e y t o represent you i n t h i s proceeding? 

14 A No. I d i d n ' t r e a l l y f e e l i t was necessary, being i t 

15 was a t r a n s f e r . 

16 Q I n o t i c e even a f t e r the p r o t e s t you d i d n ' t f e e l i t 

17 was necessary, a f t e r you received the p r o t e s t from K i s s e l . 

18 Well, i t ' s obvious you d i d n ' t f e e l i t was necessary. You 

19 don't have one here. But before we proceed, I have a 

20 question. I n lo o k i n g through some of the documents, there was 

21 another name. F a i r , F - a - i - r , David W. F a i r , t r a n s p o r t a t i o n 

22 Consultant from A l l i s o n Park. That appeared on some of the 

23 documents i n my f i l e t h a t were r e l a t e d t o you. 

24 A Yes. 
25 Q Can you ex p l a i n who he is? 
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1 A I h i r e d him as an expert t o , you know, help me have 

2 these r i g h t s t r a n s f e r r e d , and as i t turned out, I paid him 

3 $600.00 and a l l he d i d was f i l l out the a p p l i c a t i o n forms, 

4 which i f I hadn't seem him before I h i r e d him, I c e r t a i n l y 

5 could have f i l l e d them out my own. 

6 Q Did you say $600.00? 

7 A He — $600.00, and t h a t was the only f u n c t i o n he 

8 served. And when I got the n o t i c e , the l e t t e r from Mr. 

9 O'Boyle i n i t i a l l y about the p r o t e s t , and I c a l l e d him and he 

10 gave me the PUC numbers i n Harrisburg, t o c a l l them, and 

11 t h a t ' s as much as he's done, so I t h i n k I've been a v i c t i m of 

12 an advisor consultant. 

13 Q So he was j u s t — you j u s t t a l k e d t o him during the 

14 a p p l i c a t i o n stage of t h i s proceeding? 

15 A Yes, and t h a t was a l l he d i d , was — and he 

16 misspelled my name on the a p p l i c a t i o n i n i t i a l l y . I t had t o be 

17 corrected before we could send i t i n . 

18 Q Do you have any comments you want t o make w i t h regard 

19 t o your f i n a n c i a l statement t h a t ' s marked as applic a n t ' s 

20 E x h i b i t 1? 

21 A No. Just t h a t I f e e l t h a t i f my present equipment 

22 i s n ' t adequate, there i s no problem f o r me t o go out and buy 

23 whatever equipment i s adequate. But I f e e l t h i s equipment i s 

24 adequate t o take up where Mr. Fink l e f t o f f and do the kin d of 

25 business he was doing the l a s t three years. 
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1 Q Was Mr. Fink s t i l l a c t i v e i n the business when you 

2 agreed t o purchase these r i g h t s ? 

3 A He sai d he had,, a vo l u n t a r y suspension of r i g h t s from 

4 the previous August, I be l i e v e . 

5 Q When you say vol u n t a r y suspension, what d i d t h a t 

6 i n v o l v e , do you know? 

7 A I'm j u s t quoting him. 

8 Q That's j u s t what he t o l d you? 

9 A Also, when I c a l l e d the PUC i n Harrisburg and 

10 i n q u i r e d about the vo l u n t a r y suspension, they said yes, t h a t 

11 they do t h a t . 

12 ( B r i e f pause.) 

13 BY JUDGE HERSKOVITZ: 

14 Q You're not incorporated, i s t h a t correct? 

15 A That's c o r r e c t . 

16 Q Let's t a l k about t h i s l e t t e r now t h a t you have. Do 

17 you have two more copies? We'll at l e a s t mark i t as an 

18 e x h i b i t at t h i s p o i n t . Whether t h a t w i l l be admitted, w e ' l l 

19 see s h o r t l y . 

20 A No. I guess t h a t ' s a l l the copies I have. Oh, no. 

21 I have one more copy. 

22 JUDGE HERSKOVITZ: Let's mark t h a t as app l i c a n t ' s 

23 E x h i b i t 2. 

24 (Applicant's E x h i b i t No. 2 was produced and 
marked f o r i d e n t i f i c a t i o n . ) 

25 
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MR. O'BOYLE: Your Honor, I don't want t o cut o f f any 

discussion concerning the circumstances under which t h i s 

l e t t e r may have been given, but I do want t o voice the 

ob j e c t i o n , c e r t a i n l y as f a r as the content of the l e t t e r 

i t s e l f , t h a t i t i s inadmissible on the grounds of being 

hearsay, very c l e a r l y . 

JUDGE HERSKOVITZ: Yes. I do have t o agree w i t h you, 

Mr. O'Boyle, because we're d e a l i n g w i t h someone who's 

unrepresented here. I t h i n k I should mention t o Mr. Barry 

what hearsay i s . 

BY JUDGE HERSKOVITZ: 

Q Do you know what hearsay i s ? You probably heard the 

term 

A I n a general sense, yeah. 

Q Well, b a s i c a l l y , what's involved here i s you have 

statements t h a t you want t o introduce i n t o evidence made by 

somebody who i s not here t o be cross examined — 

A Oh, I see. 

Q — as to the t r u t h of these statements. 

A I understand. 

Q Now, I assume you're — I don't want t o get i n t o any 

te c h n i c a l d i s t i n c t i o n between what i s hearsay and what i s n ' t , 

but I assume t h a t the purpose of t h i s l e t t e r i s to prove the 

t r u t h of what's said i n i t , i s t h a t correct? 

A Yes. 
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1 Q I t says here Roland i s a man of impeccable i n t e g r i t y . 

2 I mean, t h a t i s — you want me to take t h a t as being t r u e , i s 

3 t h a t correct? 

4 A Well, h o p e f u l l y i t can give you some i n s i g h t i n t o who 

5 I am and what I've been doing. But t h i s wouldn't have been 

6 possible. This gentleman passed on j u s t l a s t month. 

7 Q Okay. 

8 A But I'm sure i f I had asked, i f I had asked him, he 

9 would have come as a witness. 

10 Q Well, u n f o r t u n a t e l y , we cannot — 

11 MR. O'BOYLE: Probably a dead man's r u l e i n there as 

12 w e l l . 

13 JUDGE HERSKOVITZ: Yeah. I'm t r y i n g t o t h i n k of t h a t . 

14 Unfo r t u n a t e l y , i t i s hearsay and i t ' s — 

15 THE WITNESS: I thought i t sounded b e t t e r than me 

16 s i t t i n g here t e l l i n g you how wonderful I am. 

17 JUDGE HERSKOVITZ: You can s t i l l do t h a t . 

18 THE WITNESS: I worked hard f o r a l o t of years and I was 

19 very h i g h l y thought of by my employers, and I want t o be my 

20 own boss from here on out. I thought i t was time t h a t I l e t 

21 my employer go because I don't r e a l l y need an employer 

22 anymore. 

23 JUDGE HERSKOVITZ: Mr. O'Boyle, you are o b j e c t i n g t o 

24 E x h i b i t 2 on the grounds of hearsay, i s t h a t correct? 

25 MR. O'BOYLE: That i s c o r r e c t , Your Honor. 

HOLBERT ASSOCIATES (717) 232-4506 



15 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

JUDGE HERSKOVITZ: Do you have any o b j e c t i o n t o E x h i b i t 

1? 

MR. O'BOYLE: Other than the f a c t t h a t I assume t h a t Mr. 

Barry i s the person who a c t u a l l y prepared t h i s statement, and 

I want t o be sure t h a t t h a t was you t h a t prepared i t ? 

THE WITNESS: Yes. 

JUDGE HERSKOVITZ: Maybe I should have q u a l i f i e d i t . 

THE WITNESS: I put t h i s together. 

MR. O'BOYLE: I have no o b j e c t i o n t o app l i c a n t ' s E x h i b i t 

1. 

JUDGE HERSKOVITZ: Well, I am going t o admit E x h i b i t 1, 

and as f a r as E x h i b i t 2 i s concerned, i t i s d e f i n i t e l y 

hearsay. I w i l l admit i t , although I w i l l say up f r o n t t h a t 

hearsay i s — I cannot base a de c i s i o n on hearsay. 

THE WITNESS: I understand how — 

JUDGE HERSKOVITZ: I r e a l l y can't give i t any weight, 

but I w i l l keep i t i n the record a t any r a t e . 

MR. O'BOYLE: Your Honor, I voice a strong o b j e c t i o n t o 

t h a t . You've already said i t ' s hearsay, and t h a t , i n and of 

i t s e l f , negates the a d m i s s i b i l i t y of the evidence. 

JUDGE HERSKOVITZ: Again, we're not bound by the 

t e c h n i c a l r u l e s of evidence here. We can admit hearsay. We 

cannot r e l y on hearsay i n our decisions, but i t i s admissible, 

and i n c e r t a i n cases can be used as a basis of a f i n d i n g of 

f a c t i f i t ' s corroborated. We have no co r r o b o r a t i o n here, but 
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1 I'm going t o l e t i t i n . (See t r . pg. 46) 

2 MR. O'BOYLE: I'd only p o i n t out. Your Honor, t h a t the 

3 Commission r e g u l a t i o n s do authorize hearsay under c e r t a i n 

4 circumstances, such as request f o r service testimony. 

5 However, t h i s v i o l a t e s our c o n s t i t u t i o n a l r i g h t s t o cross 

6 examination, t o be p e r f e c t l y frank, i f you want t o go to the 

7 heart of the matter, and there are — I j u s t voice my 

8 o b j e c t i o n as t o even the a d m i s s i b i l i t y of t h i s document. 

9 JUDGE HERSKOVITZ: Your o b j e c t i o n i s noted. Do you have 

10 anything else, Mr. Barry, t o say? 

11 MR. BARRY: No. Just t h a t I'm p h y s i c a l l y , f i n a n c i a l l y 

12 experienced-wise f i t t o handle a moving business, t o operate a 

13 moving business. 

14 JUDGE HERSKOVITZ: Cross examination, Mr. O'Boyle. 

15 MR. O'BOYLE: Mr. Barry, l e t me preface my remarks and 

16 my questions by s t a t i n g t h i s : As f a r as your own personal 

17 i n t e g r i t y , we are not i n any way, shape or form a t t a c k i n g t h a t 

18 or questioning t h a t here. Under the Commission's r u l e s and 

19 r e g u l a t i o n s , an appl i c a n t must prove t h a t i t i s f i t , and by 

20 f i t , there are c e r t a i n requirements t h a t you have t o meet, and 

21 so f a r as your personal i n t e g r i t y i s concerned, t h a t , i n and 

22 of i t s e l f , we don't consider t o be at issue. So please don't 

23 take anything we say here i n terms of personally and take as 

24 against you. I n representing my c l i e n t , he has c e r t a i n 

25 business i n t e r e s t s which are adverse t o yours. 
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CROSS EXAMINATION 

• 

2 BY MR. O'BOYLE: 

3 Q I ' d l i k e t o go back and take a look at the 

4 a p p l i c a t i o n t h a t you f i l e d i n t h i s case. Do you have t h a t i n 

5 f r o n t of you? 

6 A Yes, s i r . 

7 Q F i r s t page, under Paragraph 3, you i n d i c a t e d t h a t the 

8 trade name of ABC-EZ Moving Company was r e g i s t e r e d as a 

9 f i c t i t i o u s name w i t h the Secretary of the Commonwealth on 

10 February 19th, 1988, i s t h a t true? 

11 A That's t r u e . 

12 Q That's the date i t was a c t u a l l y registered? 

13 A Yes. 

14 Q Do you have any type of co n f i r m a t i o n of that? 

15 A Yes. 

16 ( B r i e f pause.) 

17 THE WITNESS: This i s i t . 

18 BY MR. O'BOYLE: 

19 Q Mr. Barry, you've shown me what i s the form t h a t ' s 

20 f i l e d w i t h the Corporation Bureau, which i s captioned 

21 f i c t i t i o u s name r e g i s t r a t i o n , and t h i s i s the form t h a t you 

22 f i l e d t h a t you sent i n to Harrisburg, correct? 

23 A Yes. 

24 Q There's a date t h a t ' s stamped down here, above where 

25 i t says Secretary of the Commonwealth which i s February 26, 
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1 1988, i s t h a t r i g h t ? 

2 A That's r i g h t . 

3 Q Would February 19th have been the date t h a t you 

4 a c t u a l l y mailed i t t o the Corporation Bureau, do you know? 

5 A E f f e c t i v e date f i l e d . 

6 Q The other document you j u s t showed me appears t o be a 

7 cover l e t t e r from the Corporation Bureau, sending back t h i s 

8 f i c t i t i o u s name r e g i s t r a t i o n w i t h the stamped date of February 

9 26th on i t , i s t h a t r i g h t ? 

10 A That's r i g h t . 

11 Q I n the bottom l e f t h a n d corner there's David W. Fare's 

12 name. Again, d i d he f i l e t h i s f o r you? 

13 A Yes. 

14 Q Do you know whether t h i s f i c t i t i o u s name, n o t i c e of 

15 t h i s f i c t i t i o u s name was ever published i n any newspaper or 

16 l e g a l — e i t h e r l e g a l newspaper or paper of general 

17 c i r c u l a t i o n ? 

18 A Not t o my knowledge. 

19 Q I f you t u r n t o page 3 of the a p p l i c a t i o n form, there 

20 i s at the top of the form the signature of both you and, I 

21 b e l i e v e , Mr. Fink, the t r a n s f e r o r . 

22 A Yes. 

23 Q What i s the date t h a t t h a t a p p l i c a t i o n was signed? 

24 A February 19th, 1988. 

25 Q Does t h a t say February 19th? 

HOLBERT ASSOCIATES (717) 232-4506 



19 

• 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A No. Wait. I'm s o r r y . Signed 18th day of February, 

1988 

Q So you signed i t on the 18th, but you said t h a t you 

sent i t t o the — the f i c t i t i o u s name was r e g i s t e r e d w i t h the 

Corporation Bureau on the 19th. Can you ex p l a i n that? 

A No, I can't e x p l a i n i t , unless somebody made a 

mistake. 

Q Let's t u r n t o page 2 of the a p p l i c a t i o n form. Under 

Paragraph 8 there's a l i s t of assets and l i a b i l i t i e s . This i s 

the second page of the a p p l i c a t i o n form, up there at the top. 

A Oh, yeah. Assets and l i a b i l i t i e s . 

Q Paragraph 8, assets and l i a b i l i t i e s . Now, the f i r s t 

asset i s l i s t e d as being r e a l estate of $80,000.00. I s t h a t 

r e a l estate j o i n t l y owned by you and your wife? 

A Yes. 

Q I s there anybody else's name on the t i t l e t o the 

property, or j u s t you and your wife? 

A Just my w i f e and I . 

Q I f you switch f o r a moment t o your f i n a n c i a l 

statement you prepared, a p p l i c a n t ' s E x h i b i t No. 1 — 

A Yes. 

Q — there i s r e a l estate on there of $95,000.00 

l i s t e d , i s t h a t r i g h t ? 

A Yeah, but i t ' s , you know, market value, judgmental 

t h i n g . 
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1 Q So i t i s the same r e a l e s t a t e we're t a l k i n g about? 

2 A I t ' s the same r e a l e s t a t e , yes. I rethought i t and 

3 thought 95 might be more r e a l i s t i c , but a conservative f i g u r e 

4 would be 80. 

5 Q Now, the value of your personal property i s l i s t e d on 

6 the a p p l i c a t i o n form as $30,000. What personal property are 

7 you r e f e r r i n g t o there? 

8 A Well, I hadn't considered my s e c u r i t i e s , my p o r t f o l i o 

9 at a l l . I was j u s t considering cash on hand and U.S. 

10 government s e c u r i t y . 

11 Q So t h a t was j u s t l i q u i d assets, i s t h a t what you're 

12 r e f e r r i n g t o , close t o the $27,000.00 on appli c a n t ' s E x h i b i t 

13 1, as the cash on hand? 

14 A Yeah, and the U.S. government s e c u r i t y 1,022. 

15 Q Okay. Going through the a p p l i c a t i o n , j u s t so there's 

16 some l o g i c t o my questions here — 

17 A Yes, s i r . 

18 Q — on Paragraph 14 of the a p p l i c a t i o n you i n d i c a t e d , 

19 as you have t e s t i f i e d here today, t h a t the amount of 

20 c o n s i d e r a t i o n f o r the r i g h t s i s $10,000.00? 

21 A Correct. 

22 Q That's the lump sum t h a t you're t o pay to Mr. Fink 

23 f o r these operating r i g h t s ? 

24 A Correct. 

25 Q And I believe you already i n d i c a t e d t h a t you have 
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i l 
1 paid him $8,000.00? 

2 A Yes. 

3 Q Was t h a t i n cash or by check? 

4 A Cash. 

5 Q Does the assets l i s t e d on your E x h i b i t 1 include the 

6 $8,000.00 or not? 

7 A I t does not. 

8 Q Does not, okay. So t h a t ' s net a f t e r the $8,000.00? 

9 A Yes. 

10 Q When d i d you pay t h a t 10 — excuse me — t h a t 

11 $8,000.00 t o him? 

12 A The n i g h t t h a t we signed t h i s a p p l i c a t i o n , which was 

13 e i t h e r the 18th or the 19th. I can't e x p l a i n the d i f f e r e n c e 

14 of those dates. 

15 Q I f , f o r some reason, the Commission doesn't approve 

16 the t r a n s f e r of these r i g h t s , what happens to t h i s $8,000.00? 

17 A I might have t o h i r e you to help me get my money back 

18 from Mr. Fink. 

19 Q I s i t your understanding t h a t t h a t $8,000.00 i s to be 

20 returned t o you? 

21 A Yes. There's wording i n here t h a t I've gone over a 

22 number of times t o comfort my mind t h a t I'm going t o get my 

23 money back. 

24 Q With respect t o the note — and attached t o your 

25 a p p l i c a t i o n I believe there i s an i n s t a l l m e n t judgment note — 
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1 A Yes. I have a copy of t h a t . 

2 Q — f o r the $2,000.00. And the amount of the monthly 

3 payment i s $90.46? 

4 A Correct. 

5 Q Are you making payments on t h a t note at the present 

6 time? 

7 A Yes. I've made s i x payments t o date. 

8 Q So t h a t would have been s t a r t i n g what, March through 

9 the present there would have been s i x payments made? 

10 A Yeah. My f i r s t payment was March 30th. 

11 JUDGE HERSKOVITZ: By the way, Mr. Barry, i n case you're 

12 g e t t i n g a l i t t l e nervous, your sales agreement attached t o 

13 your a p p l i c a t i o n does say the sale i s contingent upon approval 

14 of the t r a n s f e r by the Pennsylvania Public U t i l i t y Commission. 

15 THE WITNESS: Yeah, t h a t ' s what I was looki n g f o r . I've 

16 been reading t h a t t o comfort my mind a l i t t l e . Yeah, sale i s 

17 contingent upon the approval of the t r a n s f e r . 

18 BY MR. O'BOYLE: 

19 Q Mr. Barry, I want t o next ask you questions 

20 concerning the nature of the operating r i g h t s t h a t you want 

21 t r a n s f e r r e d t o you from Mr. Fink. Attached t o the a p p l i c a t i o n 

22 i s a summary of those r i g h t s . By chance, would you have a 

23 copy of the o r i g i n a l c e r t i f i c a t e t h a t was issued by the 

24 Commission t o Mr. Fink? 

25 A No. 
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1 Q Under the f i r s t paragraph of t h a t summary of r i g h t s , 

2 i f you would t u r n t o t h a t page and Attachment No. 1 at the 

3 top. 

4 A Okay. 

5 Q F i r s t , where i s the 27th Ward of Pi t t s b u r g h located? 

6 A I don't know. 

7 Q Do you know what — i t says here t o t r a n s p o r t , as a 

8 Class B c a r r i e r , household goods, o f f i c e f u r n i t u r e and store 

9 equipment i n use. Do you know what a Class B c a r r i e r i s ? 

10 A A mover — what Robert Fink has been doing f o r the 

11 past 20 years, moving household goods. 

12 Q Do you know — 

13 A Within Allegheny County. 

14 Q Do you know t h a t there's a d i s t i n c t i o n between 

15 d i f f e r e n t types of household movers, depending upon the nature 

16 of the r i g h t s t h a t they have as to what they can do? I n other 

17 words, a Class B c a r r i e r i s d i f f e r e n t than a Class D c a r r i e r . 

18 Do you know t h a t there's d i f f e r e n t classes of operating r i g h t s 

19 issued by the PUC? 

20 A Yes. 

21 Q You do. Can you t e l l me what the d i s t i n c t i o n i s 

22 between a Class B operating a u t h o r i t y and a Class D operating 

23 a u t h o r i t y ? 

24 A No. I expect a l l t h a t i n f o r m a t i o n t o be a v a i l a b l e t o 

25 me upon r e c e i v i n g my r i g h t s . 
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1 Q Okay. But you haven't researched i t at t h i s p o i n t i n 

2 time and don't r e a l l y know what a Class B c a r r i e r can do? 

3 A No. I thought I would acquire the r i g h t s and then be 

4 given the r u l e s and r e g u l a t i o n s and I would proceed from 

5 there. I d i d n ' t — 

6 Q Well, under the f i r s t paragraph of your operating 

7 a u t h o r i t y there, of the a u t h o r i t y t o be t r a n s f e r r e d , can you 

8 e x p l a i n f o r me, then, what you can do, what you t h i n k you can 

9 do under those r i g h t s ? 

10 A Well, f i r s t of a l l , Mr. Fink i s a v a i l a b l e t o me as an 

11 advisor. I would do j u s t what he's been doing f o r the past 20 

12 years and what h i s uncle Mr. I r v i n was doing f o r the previous 

13 20 years, t h a t we would move household goods w i t h i n Allegheny 

14 County. 

15 Q Okay. Would t h a t be w i t h i n a l l of Allegheny County? 

16 You're saying — i s there any p o i n t i n Allegheny County you 

17 could not move household goods from or to? 

18 A Mr. Fink i s a v a i l a b l e t o me as an advisor. I'm not 

19 clea r on t h a t p o i n t y e t . 

20 Q I see. So you don't know, under these r i g h t s , 

21 whether there i s any borough or c i t y or township t h a t you 

22 would not be able t o serve i n Allegheny County, i s t h a t r i g h t ? 

23 A At t h i s p o i n t . But I would — I would know once the 

24 r i g h t s were granted t o me. And as I say, Mr. Fink i s 

25 a v a i l a b l e t o me as an advisor. That's p a r t of our deal. 
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1 Q A l l r i g h t . What do you consider t o be the types of 

2 commodities, we r e f e r t o them as household goods, t h a t you 

3 would be able t o haul? What would you describe household 

4 goods as being? 

5 A A small apartment, f u r n i t u r e , bedroom set, l i v i n g 

6 room set, d i n i n g room set, k i t c h e n appliances. 

7 Q Would you be able t o , under these r i g h t s , move t h a t 

8 type of f u r n i t u r e , l e t ' s say, from a store t h a t the customer 

9 had bought the f u r n i t u r e , t o t h e i r apartment? Could you 

10 handle t h a t as well? 

11 A I'm not cl e a r on t h a t . I would assume i t t o mean 

12 household goods t h a t are i n use, not new items from the s t o r e . 

13 Q So t h a t you could not handle those, i s t h a t what 

14 you're saying? 

15 A I'm not sure about t h a t . That would be something 

16 t h a t I would seek advice from Mr. Fink about, but i t ' s my 

17 understanding t h a t t h a t would be a common c a r r i e r , l i k e we had 

18 i n the warehouse business. They would come i n and pick up 

19 warehouse products and t r a n s f e r them from one warehouse t o 

20 another, and my r i g h t s wouldn't include t h a t . I understand 

21 t h a t p a r t . 

22 Q That you could not t r a n s f e r household goods from a 

23 warehouse t o another warehouse, i s t h a t what you're saying? 

24 A Yes. 

25 Q Let me ask you t h i s : Would you be able t o t r a n s p o r t , 
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1 l e t ' s say, some type of high tech computer machinery t h a t i s 

2 being used i n an o f f i c e from one l o c a t i o n t o another l o c a t i o n 

3 where the o f f i c e i s moving to? 

4 A I'm not p o s i t i v e about t h a t . I would seek advice 

5 from Mr. Fink. 

6 Q Do you in t e n d t o operate only w i t h i n Allegheny 

7 County, or do you intend t o operate outside of Allegheny 

8 County as well? 

9 A Only w i t h i n Allegheny County. That's as much 

10 t e r r i t o r y as I would r e q u i r e t o make a l i v i n g . 

11 Q I f you would look at the second paragraph of the 

12 summary of r i g h t s i n your Attachment No. 1 t o the a p p l i c a t i o n , 

13 i t r e f e r s t o service t e r r i t o r y of 75 miles by the u s u a l l y 

14 t r a v e l e d highways of the C i t y County B u i l d i n g of the C i t y of 

15 P i t t s b u r g h . Do you see that? 

16 A Yes. 

17 Q Now, what t h a t means i s t h a t these r i g h t s would force 

18 you t o go 75 miles, highway miles, from t h a t C i t y B u i l d i n g — 

19 C i t y County Building? 

20 A Yes, t h a t being the s t a r t i n g p o i n t . 

21 Q But you don't i n t e n d t o do anything outside of 

22 Allegheny County, so you would not use those r i g h t s , i s t h a t 

23 r i g h t ? 

24 A I wouldn't say I would never use them. I wouldn't 

25 p a r t i c u l a r l y seek t h a t kind of business. I would p r e f e r 
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1 c l o s e r , l o c a l . I would p r e f e r North H i l l moves. I would 

2 p r e f e r an area w i t h i n 25 miles, i f I can make a l i v i n g . I f I 

3 can, you know, make the f i g u r e s . 

4 Q Let's assume t h a t the Commission grants t h i s t r a n s f e r 

5 a p p l i c a t i o n , a customer c a l l s you up and says t h a t I have a 

6 shipment t h a t has t o be moved from P i t t s b u r g h , say Shadyside 

7 f o r instance, t o Greensburg, which I believe would be w i t h i n 

8 t h a t 75 mile range. Would you be w i l l i n g t o provide t h a t 

9 service? 

10 A Yes, as long as i t ' s w i t h i n my r i g h t s . 

11 Q So you would take a piece of equipment, dispatch i t 

12 to the home of t h a t person and then t r a v e l out to Greensburg, 

13 unload i t and then r e t u r n empty, i s t h a t r i g h t ? 

14 A That's r i g h t . 

15 Q Do you know whether these r i g h t s authorize you t o 

16 pick anything up i n Greensburg and haul i t back? 

17 A At t h i s p o i n t , I don't know t h a t . I would c e r t a i n l y 

18 f i n d t h a t out, i f I had the r i g h t s , but I would t h i n k the 

19 f e a s i b i l i t y of i t i s very remote, t h a t you'd be able t o f i n d 

20 something i n Greensburg and b r i n g i t back. 

21 Q You mentioned you'd p r e f e r t o l i m i t the scope of your 

22 operations t o the North H i l l s ? 

23 A Well, as f a r as a d v e r t i s i n g i s concerned, i f I can 

24 make a l i v i n g a d v e r t i s i n g , you know, i n those areas, f i n e , i f 

25 I can get f i g u r e s t o cover my expenses and come out w i t h a 
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1 p r o f i t . But whether i t takes w i t h i n Allegheny — whatever i t 

2 takes w i t h i n Allegheny County, t h a t ' s what I ' l l do to make the 

3 business a success. 

4 Q I s your home located i n North H i l l s ? 

5 A Yes. 

6 Q What township i s that? 

7 A Bellevue. 

8 Q I n the E x h i b i t C to your a p p l i c a t i o n , the sales 

9 agreement r e f e r s t o the $10,000.00 as being only f o r the PUC 

10 operating r i g h t s of Mr. Fink. So there's no equipment 

11 involved i n t h i s transaction? 

12 A Correct, but i t ' s a v a i l a b l e i f I decide t h a t I need 

13 i t f o r the business. 

14 Q That h i s equipment i s a v a i l a b l e t o you? 

15 A Yes. 

16 Q And would you buy i t , or what would you do? 

17 A Yes. I f I f i n d t h a t my present equipment i s not 

18 adequate t o do the j o b , I would buy h i s equipment. I t would 

19 be my next o p t i o n . 

20 JUDGE HERSKOVITZ: Let me i n t e r j e c t a second here. Mr. 

21 Barry, you're 1967 Ford t r u c k and 1980 Ford Econoline Van, 

22 where do you keep t h a t equipment r i g h t now? 

23 THE WITNESS: On my property. 

24 JUDGE HERSKOVITZ: When you say on your property, you 

25 have a garage there? 
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1 THE WITNESS: Yes. I have a two car garage. I have a 

2 concrete pad outside the garage and then I have parking space 

3 alongside. 

4 JUDGE HERSKOVITZ: Thank you. 

5 BY MR. O'BOYLE: 

6 Q E x h i b i t D t o the a p p l i c a t i o n there's an i n d i c a t i o n 

7 t h a t Mr. Fink does not have any unpaid business debts, and I 

8 assume t h a t you don't have f i r s t h a n d knowledge of t h a t , t h a t 

9 he responded t o t h a t question? 

10 A Correct. 

11 Q You're not i n any type of pa r t n e r s h i p arrangement 

12 w i t h Mr. Fink, are you, have any other business dealings w i t h 

13 him? 

14 A No. 

15 Q And p r i o r t o t h i s , you d i d not have any such dealings 

16 w i t h him? 

17 A No. He approached me and asked i f I would be 

18 i n t e r e s t e d . 

19 Q When d i d he approach you? 

20 A I t h i n k i t was November, December of '87, I guess. 

21 Q How d i d he get your name? How d i d he know t h a t you 

22 might be i n t e r e s t e d i n t h i s kind of business, i f you know? 

23 A I'm not sure. 

24 Q E x h i b i t E t o your a p p l i c a t i o n purports t o be the 

25 operating revenues t h a t Mr. Fink received over 1985, 1986 and 
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1 1987. And I assume, there again, t h a t he i s the one t h a t 

2 provided t h a t i n f o r m a t i o n concerning those operations? 

3 A Yes. 

4 Q As to the i n s t a l l m e n t judgment note t h a t ' s also 

5 attached, t h a t i s signed s o l e l y by you, i s t h a t c o r r e c t , and 

6 not by your wife? 

7 A That's c o r r e c t . 

8 Q And the r i g h t s t h a t you're applying f o r , you're 

9 asking the Commission t o issue the r i g h t s i n your name only 

10 and not i n the name of you and your wife? 

11 A Correct. 

12 Q Let's t u r n t o Schedule C of the a p p l i c a t i o n , which i s 

13 i s a statement of f i n a n c i a l c o n d i t i o n . I t should be toward 

14 the l a s t page of the a p p l i c a t i o n form. I t ' s your assets and 

15 l i a b i l i t i e s . 

16 A Yeah. I thought I had t h a t on the second page here. 

17 Assets and l i a b i l i t i e s . 

18 JUDGE HERSKOVITZ: I t ' s the schedule t h a t ' s attached on 

19 the back, the l a s t page. I t ' s on the back of — 

20 THE WITNESS: Schedule A and B? 

21 JUDGE HERSKOVITZ: I t ' s on the back of t h a t . 

22 THE WITNESS: I don't have t h a t copy. 

23 MR. O'BOYLE: Your Honor, i s Schedule C attached t o the 

24 a p p l i c a t i o n of the Commission's f i l e ? 

25 JUDGE HERSKOVITZ: Pardon? 
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1 MR. O'BOYLE: I s Schedule C attached t o the a p p l i c a t i o n ? 

2 JUDGE HERSKOVITZ: Yes, i t ' s attached t o mine. 

3 BY MR. O'BOYLE: 

4 Q Mr. Barry, l e t me review w i t h you Schedule C, my copy 

5 of i t . The f i r s t asset i s motor v e h i c l e equipment t h a t has a 

6 value of $3,500.00? 

7 A Right. 

8 Q Now, i s t h a t both trucks t h a t you r e f e r r e d t o before? 

9 A No. That's j u s t the one t r u c k . 

10 Q Which t r u c k would t h a t be? 

11 A That's the '67. 

12 Q I s t h a t the f a i r market value, or i s t h a t the book 

13 value? What i s t h a t f i g u r e ? 

14 A That i s what I paid. 

15 Q When d i d you buy that? 

16 A January or February. 

17 JUDGE HERSKOVITZ: Of t h i s year, 1988? 

18 THE WITNESS: Of 1988. 

19 BY MR. O'BOYLE: 

20 Q When d i d you buy the Econoline Van? 

21 A Just r e c e n t l y , i n August. But p r i o r t o t h a t , I had 

22 an older Econoline Van. 

23 Q And you traded t h a t i n f o r t h i s newer one? 

24 A Yeah. 

25 Q Buildi n g s and s t r u c t u r e s we b r i e f l y t a l k e d about 
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1 before. $80,000.00, t h a t would be your house? 

2 A My house. 

3 Q Other property i s l i s t e d as stocks of $20,000.00? 

4 A Right. 

5 Q Cash i s l i s t e d as $15,000.00. You don't have any 

6 accounts receivable and no notes r e c e i v a b l e . M a t e r i a l s and 

7 supplies i s $500.00. What would t h a t be? 

8 A Pads, d o l l i e s , things l i k e t h a t . 

9 Q Pads and d o l l i e s ? 

10 A Yep. 

11 Q Are these pads t h a t are used i n connection w i t h — 

12 A F u r n i t u r e pads, yeah. 

13 Q F u r n i t u r e . Okay. When d i d you buy those? 

14 A I t was February. 

15 Q 1988? 

16 A '88. 

17 Q And the only l i a b i l i t i e s you have l i s t e d i s t h a t 

18 promissory note w i t h Mr. Fink — 

19 A Right. 

20 Q — f o r $2,000.00? Mr. Barry, when were you l a s t 

21 employed by Hamburg Brothers? 

22 A I t h i n k i t was i n 1980. 

23 Q 1980 was the l a s t year t h a t you worked f o r Hamburg 

24 Brothers? 

25 A Yes. 
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1 Q Since 1980 — a f t e r t h a t . Let's q u a l i f y t h a t . A f t e r 

2 working f o r them, what d i d you do next? 

3 A I've been r e t i r e d . I had a couple of income 

4 p r o p e r t i e s and I was maintaining them and f o l l o w i n g tenants t o 

5 c o l l e c t rents and t a k i n g the chance of spending more time w i t h 

6 my w i f e and fou r c h i l d r e n . A l l of a sudden we're a l l grown up 

7 and I looked around and d i d n ' t know how they got so b i g , and I 

8 was always so busy. 

9 Q Since 1980, you have not worked f o r anyone else, i s 

10 t h a t r i g h t ? 

11 A That's c o r r e c t , I'm proud t o say. 

12 Q Well, what d i d you do w i t h t h i s 1967 Ford vehicle? 

13 What do you do w i t h t h a t now? 

14 A I o f f e r i t f o r r e n t . People t h a t want t o move, they 

15 can use i t f o r two hours f o r $47.00. 

16 Q I see. I s t h a t also t r u e f o r the Econoline Van? 

17 A Yeah. For $37.00 f o r the Econoline Van. 

18 Q Let me ask you t h i s : As f a r as leas i n g equipment, 

19 how long have you been i n t h a t business? When d i d you s t a r t ? 

20 A I t h i n k I s t a r t e d t h a t i n '87. 

21 Q Approximately when i n '87? Any idea? 

22 A January, February '87. 

23 Q So f o r over a year and a h a l f you have been l e a s i n g 

24 equipment t o anyone i n the p u b l i c who i s i n t e r e s t e d in? 

25 A Yes. 
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1 Q And how do you — how do you make your services 

2 known? 

3 A Run an ad i n the newspaper. I've used the Press, 

4 Penny Saver. 

5 Q That's the P i t t s b u r g h Press? 

6 A Yes. 

7 Q And what does the ad say? 

8 A Better deal move. 

9 JUDGE HERSKOVITZ: Pardon? 

10 THE WITNESS: A b e t t e r deal move. 

11 BY MR. O'BOYLE: 

12 Q So i f I see t h i s ad i n the paper and I c a l l you up 

13 and say I'm moving, what do you t e l l me? 

14 A I have a tr u c k t h a t you can use f o r moving, i t has 

15 pads and a d o l l y , and get i t f o r two hours f o r $47.00. 

16 Q So t h a t you lease equipment t o anyone at a l l who 

17 c a l l s and says t h a t I need a truck? 

18 A Yes. 

19 Q Does anyone ever c a l l you up and say I not only need 

20 a t r u c k , but I also need a d r i v e r ? 

21 A (Witness nods head.) 

22 JUDGE HERSKOVITZ: I s t h a t a yes? 

23 THE WITNESS: Yes. 

24 BY MR. O'BOYLE: 

25 Q So i f someone were t o c a l l up, say I'm moving, I need 
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a t r u c k and d r i v e r , plus the pad and the d o l l i e s , w i l l you 

provide them w i t h that? 

A Not w i t h a d r i v e r , no. 

Q You do not provide d r i v e r s ? 

A Right. 

Q You y o u r s e l f have never d r i v e n the t r u c k on any move? 

A Yes, I have. 

Q And when have you done — 

A I wasn't aware t h a t I wasn't supposed t o . 

Q I see. And when would you have done that? When was 

the f i r s t time you would have done that? 

A Early '87. 

Q Early of '87, someone c a l l e d you up and you would 

lease both the equipment t o them, as w e l l as d r i v e r services 

f o r a f l a t , h o u r l y rate? 

A Yeah. I would take the t r u c k over and d r i v e i t and 

b r i n g i t back. 

Q This i s , again, you y o u r s e l f who was doing t h i s ? 

A Yes. 

Q When you took the t r u c k over, d i d you help them 

load — 

A No. 

Q — the f u r n i t u r e on the vehicle? 

A No. 

Q Your services were s t r i c t l y t o operate the Ford — 
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1 A As a t r u c k r e n t a l , yeah. 

2 Q How many times i n 1987 would you say t h a t t h a t had 

3 occurred? 

4 A That I drove the truck? 

5 Q Right. 

6 A F i f t e e n , 20 times. 

7 Q Would you i n v o i c e the customer separately f o r the 

8 truck and separately f o r your d r i v e r services, or i s i t a l l 

9 one 1ump sum ? 

10 A I t was a l l the same. $47.00 whether they drove or 

11 whether I drove. 

12 Q So i t d i d n ' t — 

13 A I would stay w i t h the t r u c k , w i t h the equipment and 

14 b r i n g i t back. 

15 Q I'm s o r r y . I d i d n ' t hear you. 

16 A I would stay w i t h the t r u c k , w i t h the equipment and 

17 b r i n g i t back. You know, make sure my pads were a l l there and 

18 my d o l l y was s t i l l t here. So whether I drove or they drove, I 

19 stayed w i t h the t r u c k . 

20 Q You j u s t road along i n the passenger's seat t o be 

21 sure the t r u c k wasn't abused? 

22 A Yes. So they knew how t o handle the s t i c k s h i f t , 

23 t h a t they were capable to d r i v e s a f e l y . 

24 Q Now, you've i n d i c a t e d t h a t you have since learned 

25 t h a t there's something wrong i n doing that? 
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A Yes. 

Q Okay. What i s your understanding, as f a r as what i s 

wrong i n doing that? 

A That you can't provide a d r i v e r w i t h a r e n t a l t r u c k . 

You can r e n t the t r u c k , but the customer has to d r i v e the 

tr u c k . 

Q Who t o l d you that? 

A I c a l l e d the PUC o f f i c e . 

Q When was t h i s ? 

A Early i n '87, I would guess. March, A p r i l . 

Q So March or A p r i l you found out from the PUC t h a t you 

could lease equipment, but you could not lease equipment w i t h 

a d r i v e r ? 

A Yes. 

Q Since March or A p r i l of '87, have you leased 

equipment w i t h a d r i v e r ? 

A No. 

Q I f someone c a l l s you up and responds t o your ad f o r 

the v e h i c l e , you don't, i n any way, shape or form, o f f e r them 

any d r i v e r services? 

A No. 

Q I f I were t o c a l l up, who's going t o answer the 

phone? 

A Me, my w i f e 

Q And what phone number i s l i s t e d i n the newspaper. 
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ft 

1 your home phone number? 

2 A Home phone number. 

3 Q So i t ' s e i t h e r you or your w i f e would answer the 

4 phone and respond t o a request f o r equipment? 

5 A Yes. 

6 Q And t h a t has been t r u e since A p r i l or March of 1987? 

7 A Right. 

8 Q Someone c a l l s you up and says I have a house t o move, 

9 do you ask them how many pieces of f u r n i t u r e you have — t h a t 

10 they have, excuse me? 

11 A No. 

12 Q You don't get involved — you don't ask any questions 

13 as t o the nature of the f u r n i t u r e , the nature of what's 

14 involved? You j u s t say i f you want t h i s equipment you can 

15 have i t f o r whatever, f o r whatever purpose? 

16 A Yeah, f o r moving. 

17 Q Now, you mentioned you have advertised i n the Penny 

18 Saver on occasion? 

19 A Yes, s i r . 

20 Q Do you do t h a t r e g u l a r l y ? 

21 A Yes, s i r . 

22 MR. O'BOYLE: Your Honor, I don't have copies of these 

23 documents. I ' l l have t o have copies made at the break. Let's 

24 have marked as e x h i b i t — t h a t w i l l be one e x h i b i t . This i s 

25 the Penny Saver ad of March 28th, 1988. 

HOLBERT ASSOCIATES (717) 232-4506 



39 

• 

1 JUDGE HERSKOVITZ: Okay. 

2 MR. O'BOYLE: And also the Penny Saver ad of August 29, 

3 1988. 

4 JUDGE HERSKOVITZ: Let's mark t h i s as p r o t e s t a n t E x h i b i t 

5 1, which would be the ad of March 28th, 1988, and pr o t e s t a n t 

6 E x h i b i t 2 w i l l be the Penny Saver ad of August 29th, 1988. 

7 MR. O'BOYLE: Thank you. 

8 (Protestant's E x h i b i t Nos. 1 and 2 were produced 
and marked f o r i d e n t i f i c a t i o n . ) 

9 

10 BY MR. O'BOYLE: 

11 Q Mr. Barry, here i s what's been marked as pr o t e s t a n t ' s 

12 E x h i b i t 1, the March 28th, 1988 ad which was published i n the 

13 Penny Saver. At the bottom of the page there's an ad, moving, 

14 question mark, are you moving, question mark, f o r a b e t t e r 

15 deal c a l l 734-5478 or 766-3026. I s t h a t the ad t h a t you had 

16 published? 

17 A Yes. 

18 Q The 734-5478 number, whose number i s that? 

19 A That's my son's number i n case I'm not home. 

20 Q Does your son get involved i n the business w i t h you, 

21 i n terms of the truck r e n t a l ? 

22 A Yes. 

23 Q What does he do? 

24 A I f I'm not able, h e ' l l take the tr u c k over t o the 

25 people, stay w i t h i t , b r i n g i t back. 
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1 Q Now, when you say take the tr u c k over, you mean you 

2 get i n the tr u c k t o wherever they're moving from? 

3 A Yes. 

4 Q Where they're loading up? 

5 A Um-hum. 

6 Q And you stay i n the t r u c k . Whoever i t i s provides a 

7 d r i v e r , they d r i v e i t t o the d e s t i n a t i o n , you accompany them? 

8 A Yes. 

9 Q They're done and then you take the t r u c k and d r i v e i t 

10 back t o your home — 

11 A Yes. 

12 Q — i s t h a t correct? Okay. Now, on the pr o t e s t a n t ' s 

13 E x h i b i t No. 2, the Penny Saver ad f o r August 29, 1988, t h i s i s 

14 a s l i g h t l y d i f f e r e n t ad. I t has moving — reasonable moving, 

15 c a l l 734-5478, or f o r a b e t t e r deal c a l l 766-3026, t r u c k 

16 r e n t a l , i s t h a t r i g h t ? 

17 A (Witness nods head.) 

18 JUDGE HERSKOVITZ: Mr. Barry, please answer e i t h e r yes 

19 or no, r a t h e r than shaking your head because the court 

20 r e p o r t e r can't pick up the shakes of the head. 

21 THE WITNESS: Yeah, t h a t ' s r i g h t . 

22 BY MR. O'BOYLE: 

23 Q I f someone were moving t h e i r house and looked a t 

24 pr o t e s t a n t ' s E x h i b i t 1, as f a r as the ad i s concerned, there's 

25 nothing i n there t o suggest t h i s i s only a t r u c k r e n t a l , i s 
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there? 

A No. That's what they t o l d us at the Penny Saver. 

Q Penny Saver, then, objected t o you having t h i s ad i n 

there without a reference t o tr u c k r e n t a l ? 

A Yes. 

Q Why i s t h a t , do you know? 

A Because of the n o t i c e about the PUC, f o r moving ads. 

Q I s t h a t n o t i c e you're r e f e r r i n g t o t h a t anyone who 

advertises f o r motor c a r r i e r service must have a PUC number t o 

advertise t h e i r service? 

A Yes. So they required t r u c k r e n t a l . 

Q You i n s e r t e d t r u c k r e n t a l i n response t o the Penny 

Saver 1s requirements? 

A Yes. 

Q Again, the r a t e t h a t you would have charged, l e t ' s 

say e a r l y i n 1987, when you provided d r i v i n g services, was the 

same r a t e than i f you had not provided the d r i v i n g services, 

i s t h a t r i g h t ? 

A Correct. 

Q And i t ' s your testimony t h a t you have never suggested 

since, l e t ' s say March or A p r i l , I be l i e v e you st a t e d , when 

you found out about the PUC's r e g u l a t i o n s , t h a t since t h a t 

time you have never suggested t o anyone c a l l i n g i n f o r a piece 

of equipment t h a t you would provide a d r i v e r , i s t h a t r i g h t ? 

A Right. 
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1 Q Since February 18th or February 19th of t h i s year, 

2 when you signed the agreement of sale w i t h Mr. Fink, has the 

3 nature of your operations changed at a l l ? 

4 A No. 

5 Q So p r e s e n t l y , you're not p r o v i d i n g any service i n 

6 r e l a t i o n t o Mr. Fink's operation, or whatever h i s operation 

7 was? 

8 A No. 

9 Q You're not holding y o u r s e l f out as a common c a r r i e r 

10 p r e s e n t l y , i s t h a t r i g h t ? 

11 A That's r i g h t . 

12 Q Do you have any type of f i n a n c i a l statement which 

13 would i n d i c a t e the amount of revenues t h a t you have received 

14 i n e i t h e r 1987 or 1988, f o r t h i s t r u c k r e n t a l operation? 

15 A Not w i t h me. 

16 Q I assume t h a t i f these r i g h t s are t r a n s f e r r e d t o you, 

17 t h a t you w i l l continue t o operate out of your home and t h a t 

18 you w i l l continue t o park your v e h i c l e s a t your residence? 

19 A Not nec e s s a r i l y . I w i l l be look i n g i n t o some space 

20 t h a t Mr. Fink was using. 

21 Q Does he own t h a t space, or d i d he lease i t ? 

22 A He leased i t . 

23 Q But you haven't entered i n t o any type of co n t r a c t or 

24 lease agreement at t h i s point? 

25 A No. 
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1 Q Now, you mentioned t h a t Mr. Fink t o l d you t h a t the 

2 operating r i g h t s — h i s operating r i g h t s were suspended by the 

3 PUC i n August of 1987? 

4 A A v o l u n t a r y suspension at h i s request. He d i d n ' t 

5 want t o work them anymore and he wanted t o f i n d a buyer, and 

6 he t o l d the PUC t h i s and they says they can give him a 

7 vo l u n t a r y suspension. 

8 Q Do you know i f t h a t v o l u n t a r y suspension i s s t i l l i n 

9 e f f e c t ? 

10 A Yes. I t a l k e d t o the PUC i n Harrisburg, and I says 

11 there's been a p r o t e s t and I'm worried t h a t maybe the 

12 v o l u n t a r y suspension w i l l run out before we have the hearing, 

13 and they says no, no, the hearing w i l l have t o be decided 

14 f i r s t and then y o u ' l l have a chance t o s e l l these r i g h t s t o 

15 somebody el s e . 

16 Q You don't have — or you d i d n ' t see from Mr. Fink the 

17 PUC's n o t i c e of the suspension, d i d you? 

18 A No. 

19 Q But as f a r as you know, since a t l e a s t August of 

20 1987, Mr. Fink has not conducted any operations under h i s PUC 

21 c e r t i f i c a t e , i s t h a t r i g h t ? 

22 A Correct. 

23 Q And I assume since t h a t p e r i o d of time t h a t he has 

24 not undertaken t o adve r t i s e h i s services i n any type of 

25 newspaper or telephone d i r e c t o r y or anything l i k e t h a t f o r the 
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1 past year? 

2 A Not t o my knowledge. 

3 Q Mr. Barry, l e t me ask you, how do you perceive the 

4 operations under Mr. Fink's operating r i g h t s t o d i f f e r from 

5 what you're doing r i g h t now? W i l l i t be t h a t you w i l l be 

6 o f f e r i n g d r i v e r services, as w e l l as the equipment? 

7 A Yes, yes. I would l i k e t o do t h a t , t o make i t 

8 a v a i l a b l e f o r some low budget people t h a t , you know, won't 

9 have t r o u b l e scraping up $47.00 t o move, and i f they do t h e i r 

10 own labor, they could do i t f o r $47.00. 

11 Q What you're saying here i s t h a t under these operating 

12 r i g h t s , one type of service t h a t you w i l l be rendering i s t h a t 

13 you w i l l simply o f f e r a t r u c k w i t h a d r i v e r and allow the 

14 consumer t o provide h i s own labor i n moving the goods from the 

15 house onto the t r u c k and from the t r u c k back t o wherever 

16 they're moving t o , i s t h a t r i g h t ? 

17 A Yes. 

18 Q So t h a t you would not get involved i n p i c k i n g up any 

19 merchandise from t h i s type of consumer? 

20 A Right. 

21 Q Do you also i n t e n d t o provide a service where you 

22 would load the goods as well? 

23 A Oh, yes. Yes, t h a t mainly. 

24 Q That would be your primary — 

25 A Yes. 
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1 Q — i n t e r e s t ? 

2 A That would be my primary i n t e r e s t . 

3 Q I f someone c a l l s you up a f t e r you have these — i f 

4 these r i g h t s are approved, i n terms of the t r a n s f e r , and asks 

5 you j u s t f o r a piece of equipment, would you be w i l l i n g t o 

6 provide them j u s t the equipment w i t h o u t the d r i v e r services? 

7 A No. 

8 Q A l l r i g h t . So i t could only be d r i v e r service w i t h 

9 the equipment, but without the labor i n terms of loading the 

10 goods, i s t h a t correct? 

11 A Correct. 

12 Q Or i t would be a f u l l s e r v i c e , i n t h a t you would 

13 provide d r i v e r equipment and the labor t o make the move? 

14 A Yes. 

15 Q Mr. Barry, are you at a l l f a m i l i a r w i t h what the PUC 

16 req u i r e s i n regard t o p u b l i s h i n g or f i l i n g your rates w i t h the 

17 Commission? 

18 A Yes. There's a t a r i f f t h a t Mr. Fink used and I w i l l 

19 f o l l o w the same t a r i f f . 

20 Q You would use the same rates t h a t he used i n t h a t 

21 t a r i f f ? 

22 A Yes. 

23 Q Do you know when t h a t t a r i f f was issued? 

24 A No. I must have a copy of i t . I don't have i t i n my 

25 f i l e s . 
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1 JUDGE HERSKOVITZ: Let me ask at t h i s p o i n t , do you know 

2 when h i s c e r t i f i c a t e was o r i g i n a l l y issued? 

3 THE WITNESS: No. 

4 JUDGE HERSKOVITZ: Thank you. By the way, Mr. Barry, 

5 you don't send your mortgage payments t o the Mr. Ki s s e l t h a t ' s 

6 s i t t i n g over here, do you? I no t i c e d on your f i n a n c i a l 

7 statement here i t ' s PNB, i n care of The Ki s s e l Company. 

8 THE WITNESS: Yes. I noted t h a t same — 

9 JUDGE HERSKOVITZ: Just f o r c l a r i f i c a t i o n , i t i s not the 

10 same Mr. K i s s e l across the a i s l e from you? 

11 THE WITNESS: No, i t i s not. 

12 JUDGE HERSKOVITZ: Okay. Let's, a t t h i s time, take a 

13 break, but before we go o f f the record, I have re-read, again, 

14 app l i c a n t ' s E x h i b i t 2. I do not in t e n d t o use i t i n my 

15 d e c i s i o n f o r anything, and I w i l l reverse my deci s i o n and 

16 exclude i t . I t i s not admitted as evidence. I t i s hearsay, 

17 Mr. Barry, and even though there are times when we do admit 

18 hearsay, I see no reason f o r me to use t h a t i n any de c i s i o n 

19 t h a t I may have, so I w i l l exclude i t . Let's take a ten 

20 minute break. 

21 (A b r i e f recess was taken.) 

22 JUDGE HERSKOVITZ: On the record. 

23 BY MR. O'BOYLE: 

24 Q Mr. Barry, I j u s t have a few more questions. We 

25 mentioned the 1980 Econoline van t h a t you had purchased j u s t 
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1 r e c e n t l y . I'm not sure i f I asked you how much you paid f o r 

2 t h a t . What was the purchase price? 

3 A $2,000.00. 

4 Q And i s t h a t equipment t i t l e d i n your name only? 

5 A No. 

6 Q How i s i t t i t l e d ? 

7 A I n my son's name. 

8 Q So the Econoline Van i s t i t l e d i n your son's name. 

9 He owns t h a t piece of equipment? 

10 A Yeah. I pay f o r i t , but — 

11 Q What about the 1967 Ford, who owns that? 

12 A That's i n my name. 

13 Q That i s t i t l e d i n your name, your name only? 

14 A Yes. 

15 Q So your wife's name i s not on the t i t l e t o t h a t a t 

16 a l l ? 

17 A No. 

18 Q I n lo o k i n g through your f i n a n c i a l statement on 

19 appl i c a n t ' s E x h i b i t 1, am I c o r r e c t t h a t a l l of the stocks and 

20 bonds are owned j o i n t l y by you and your wife? 

21 A That's c o r r e c t . 

22 Q And i s n ' t i t t r u e t h a t except f o r t h a t 1967 Ford, 

23 t h a t a l l of your other personal assets or personal property 

24 are owned j o i n t l y by you and your wife? 

25 A That's c o r r e c t . 
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1 Q Mr. Barry, do you know i f any complaints have ever 

2 been f i l e d against you by any i n d i v i d u a l s w i t h the PUC? 

3 A To my knowledge, none. 

4 JUDGE HERSKOVITZ: Excuse me a minute, Mr. O'Boyle. Did 

5 you say the 1967 Ford t r u c k i s also j o i n t l y owned by you and 

6 your wife? 

7 THE WITNESS: No, i t i s not. 

8 JUDGE HERSKOVITZ: That i s j u s t i n your name? 

9 THE WITNESS: That i s i n my name only, same as my 

10 personal automobile. 

11 JUDGE HERSKOVITZ: Okay. Thank you. Sorry I 

12 i n t e r r u p t e d . You may continue. 

13 BY MR. O'BOYLE: 

14 Q You've s t a t e d t h a t there's been no complaints f i l e d 

15 against you, as f a r as you know? 

16 A That's c o r r e c t . 

17 Q That includes any complaints issued by the PUC, as 

18 w e l l as any i n d i v i d u a l f i l i n g a complaint, i s t h a t r i g h t ? 

19 A Yes, s i r . 

20 Q Mr. Barry, are you f a m i l i a r w i t h the saf e t y 

21 r e g u l a t i o n s f o r operating motor vehicles? 

22 A Yes. 

23 Q And what i s your understanding w i t h respect t o , f o r 

24 instance, d r i v e r s operating the vehicles? How long can they 

25 operate a vehicle? Do you have any idea what those 
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1 r e g u l a t i o n s are? 

2 JUDGE HERSKOVITZ: Excuse me. Mr. O'Boyle, when you say 

3 saf e t y r e g u l a t i o n s , are you t a l k i n g about the PUC's saf e t y 

4 r e g u l a t i o n s , or some other — 

5 MR. O'BOYLE: The Department of Transportation s a f e t y 

6 r e g u l a t i o n s , Your Honor. 

7 JUDGE HERSKOVITZ: Okay. Thank you. 

8 THE WITNESS: Well, when I sai d I understood them, I 

9 maybe don't understand any s p e c i f i c , you know, r e g u l a t i o n . I 

10 understand general s a f e t y r e g u l a t i o n s f o r having ve h i c l e s 

11 inspected and equipment-wise, you know, brakes and things l i k e 

12 t h a t and a l l the other d r i v e r s a f e t y r e g u l a t i o n s . 

13 BY MR. O'BOYLE: 

14 Q What other d r i v e r s a f e t y r e g u l a t i o n s are you 

15 r e f e r r i n g to? 

16 A Stop at red l i g h t s , stop at — 

17 Q I see. You're t a l k i n g f o l l o w i n g the r u l e s of the 

18 road? 

19 A Yes. I'm f a m i l i a r w i t h those s a f e t y r e g u l a t i o n s . 

20 Q But, f o r instance, you do not know how long a d r i v e r 

21 can be on duty i n terms of p r o v i d i n g service? 

22 A No. That s i t u a t i o n has never come up f o r me. I've 

23 never had t o be on the road f o r any per i o d of time, so — 

24 Q With respect t o inspections of v e h i c l e s , what's your 

25 understanding as t o that? How o f t e n must a v e h i c l e be 
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1 inspected? 

2 A Whenever the s t i c k e r expires and i t requires a new 

3 i n s p e c t i o n s t i c k e r . 

4 Q So you're r e f e r r i n g t o j u s t s t i c k e r i n s p e c t i o n s , i s 

5 t h a t r i g h t ? 

6 A Yes. 

7 Q Do you have any knowledge of what i s r e q u i r e d w i t h 

8 respect to s a f e t y checks of the v e h i c l e — not i n s p e c t i o n s , 

9 but s a f e t y checks of the v e h i c l e — how o f t e n t h a t should be 

10 done? 

11 A No. But I'm sure t h a t Mr. Fink would advise me i f 

12 there are any s p e c i a l checks of equipment once I'm involved i n 

13 the business. As I say, he's a v a i l a b l e t o me as an advisor. 

14 Q Your agreement of sale w i t h Mr. Fink doesn't r e q u i r e 

15 him i n any way to render any services f o r any length of time, 

16 does i t ? 

17 A No. I t ' s j u s t a gentleman's agreement. He seems 

18 l i k e an honorable man. 

19 Q What about screening of d r i v e r s ? Do you know what's 

20 r e q u i r e d i n terms of when you do h i r e a d r i v e r ? 

21 A I , again, would l e a r n t h a t when I come to t h a t p o i n t . 

22 I'm not, you know, a n t i c i p a t i n g t h a t i n the new f u t u r e . 

23 Q So except f o r your knowledge of a s t i c k e r having to 

24 be placed on the v e h i c l e and the v e h i c l e inspected on a y e a r l y 

25 basis, you don't have any s p e c i f i c knowledge of any of the 

HOLBERT ASSOCIATES (717) 232-4506 



51 

1 s a f e t y r e g u l a t i o n s t h a t a motor c a r r i e r would be subject t o , 

2 i s t h a t r i g h t ? 

3 A No. That's r i g h t . I haven't been — haven't had 

4 need of any of t h a t i n f o r m a t i o n . 

5 MR. O'BOYLE: That's a l l the questions I have. Thank 

6 you, s i r . 

7 JUDGE HERSKOVITZ: Mr. Barry, do you have anything you 

8 want t o c l a r i f y or add to what you've j u s t t e s t i f i e d to? 

9 THE WITNESS: No. I t h i n k I st a t e d everything t o the 

10 best of my knowledge. 

11 JUDGE HERSKOVITZ: Do you have any copies of the — your 

12 r e g i s t r a t i o n under — f o r a f i c t i t i o u s name? 

13 THE WITNESS: Just the one copy. 

14 MR. O'BOYLE: Your Honor, t h a t ' s the signed o r i g i n a l 

15 t h a t would be submitted t o the Corporation Bureau. I t ' s 

16 stamped and then returned t o the a p p l i c a n t . 

17 JUDGE HERSKOVITZ: I ' d l i k e t o see t h a t . I t h i n k we 

18 should make t h i s an e x h i b i t , j u s t f o r record purposes. 

19 THE WITNESS: Maybe t h i s l e t t e r should go w i t h i t . I t 

20 states t h a t no c e r t i f i c a t e i s issued, and then they j u s t 

21 stamped i t on the bottom. 

22 JUDGE HERSKOVITZ: We'll mark t h i s as ap p l i c a n t 

23 E x h i b i t 3. 

24 (Applicant's E x h i b i t No. 3 was produced and 
marked f o r i d e n t i f i c a t i o n . ) 

25 
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1 JUDGE HERSKOVITZ: Do you have any o b j e c t i o n t o the 

2 admission of t h i s document, Mr. O'Boyle? 

3 MR. O'BOYLE: No, Your Honor, none whatsoever. 

4 JUDGE HERSKOVITZ: We'll admit t h a t as w e l l , and 

5 f o l l o w i n g the hearing, we'11 have copies made. Nothing 

6 f u r t h e r , Mr. Barry? 

7 THE WITNESS: No. 

8 JUDGE HERSKOVITZ: Okay. Mr. O'Boyle. 

9 MR. O'BOYLE: Your Honor, I ' d l i k e t o c a l l t o the stand 

10 Mr. P a t r i c k K i s s e l . 

11 JUDGE HERSKOVITZ: Mr. K i s s e l , you can j u s t stay there. 

12 Please r i s e , though. 

13 PATRICK KISSEL, having been duly sworn, was examined 

14 and t e s t i f i e d as f o l l o w s : 

15 JUDGE HERSKOVITZ: Be seated. Please speak a l i t t l e 

16 louder so the court r e p o r t e r can hear you. 

17 THE WITNESS: Yes, s i r . 

18 MR. O'BOYLE: Your Honor, as a p r e l i m i n a r y matter, I 

19 j u s t want t o inform Mr. Barry t h a t you w i l l have a chance t o 

20 ask Mr. K i s s e l any questions f u r t h e r c l a r i f y i n g any of h i s 

21 testimony, j u s t l i k e I asked you questions about your 

22 testimony. 

23 JUDGE HERSKOVITZ: You may want t o take notes. You 

24 don't have t o . I'm j u s t saying i f there's anything, any 

25 question t h a t you want answered during the course of h i s 
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1 testimony, j u s t make a note of i t and then y o u ' l l get your 

2 o p p o r t u n i t y f o l l o w i n g h i s testimony. 

3 MR. BARRY: I see. 

4 DIRECT EXAMINATION 

5 BY MR. O'BOYLE: 

6 Q Mr. K i s s e l , would you s t a t e your name and business 

7 address, please? 

8 A P a t r i c k K i s s e l , Sr., 3741 Colby S t r e e t , 

9 P i t t s b u r g h , 14. 

10 Q Mr. K i s s e l , are you a c e r t i f i c a t e d motor c a r r i e r ? 

11 A Yes, s i r . 

12 Q And what i s the docket number t h a t you have been 

13 assigned by the PUC? 

14 A A-99886. 

15 MR. O'BOYLE: Your Honor, I ' d l i k e t o have marked as 

16 pr o t e s t a n t ' s E x h i b i t No. 3 a two page document. 

17 JUDGE HERSKOVITZ: That w i l l be so marked. 

18 (Protestant's E x h i b i t No. 3 was produced and 
marked f o r i d e n t i f i c a t i o n . ) 

19 

20 BY MR. O'BOYLE: 

21 Q Before we get to pr o t e s t a n t ' s E x h i b i t 3, Mr. K i s s e l , 

22 I want you t o ex p l a i n f o r us b a s i c a l l y your h i s t o r y i n v o l v i n g 

23 the house moving i n d u s t r y . How long have you been involved i n 

24 t h a t industry? 

25 A I've been employed since 1957. I've been i n business 
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1 since 1976, licensed on my own. 

2 Q As f a r as the l i c e n s i n g , are you r e f e r r i n g t o the 

3 operating r i g h t s you received from the PUC? 

4 A Yes, s i r . 

5 Q I f you look at what's been marked as pr o t e s t a n t ' s 

6 E x h i b i t 3, would you describe what t h a t document is? 

7 A This i s a copy of my operating a u t h o r i t y . 

8 Q I s t h i s taken from the t a r i f f t h a t you have on f i l e 

9 w i t h the PUC? 

10 A Yes, s i r . 

11 Q And when were these operating r i g h t s issued t o you? 

12 A 1976. 

13 Q Since 1976, have you been operating under these 

14 r i g h t s ? 

15 A Yes, s i r . 

16 Q Would you describe b r i e f l y f o r us the nature and 

17 extent and the scope of these r i g h t s ; t h a t i s , as f a r as what 

18 you can do? 

19 A We're a household good c a r r i e r , o f f i c e f u r n i t u r e . We 

20 have property r i g h t s . The household goods extend between 

21 p o i n t s i n Allegheny County t o po i n t s i n Pennsylvania. The 

22 property r i g h t s are ten miles from the Courthouse. We have 

23 r i g h t s f o r Action I n d u s t r i e s , a l l K r a f t Cheese. 

24 Q Am I c o r r e c t t h a t the bulk of your business involves 

25 the household goods? 

HOLBERT ASSOCIATES (717) 232-4506 



55 

1 A Yes, s i r . 

2 Q And do you operate w i t h i n Allegheny County pursuant 

3 to these r i g h t s ? 

4 A Yes, s i r . 

5 Q Do you go outside of Allegheny County as well? 

6 A Yes, s i r . 

7 Q Mr. K i s s e l , where are your f a c i l i t i e s located? 

8 A We have two warehouses. 

9 Q Where are they? 

10 A One's 2100 East Ohio S t r e e t , M i l l v a l e I n d u s t r i a l 

11 Park. 

12 Q What type of f a c i l i t y i s that? 

13 A Warehouse and storage. 

14 Q How big? 

15 A Around 8,000 square f e e t . 

16 Q Where i s the other one? 

17 A I t ' s 200 L i n c o l n Avenue, M i l l v a l e again. I t ' s about 

18 7,000 square f e e t . 

19 Q And what do you do w i t h these warehouses? 

20 A Store household goods and o f f i c e f u r n i s h i n g s . 

21 Q With respect t o the type of equipment you operate, 

22 how many veh i c l e s do you operate? 

23 A We have two, Mercedes Benz and an '88 Ford van. 

24 Q What year i s the Mercedes Benz? 

25 A The oldest one i s an '87 — I'm sorry — '86, and the 

HOLBERT ASSOCIATES (717) 232-4506 



56 

• 

1 newest one i s an '87. 

2 Q So you have two Mercedes Benz, i s t h a t r i g h t ? 

3 A Yes, s i r . 

4 Q What size of equipment i s the 1986? 

5 A 26 f o o t , 2,000 cubic f e e t each. 

6 Q Do you own t h i s equipment? 

7 A Yes, s i r . 

8 Q I s i t t i t l e d i n your own i n d i v i d u a l name? 

9 A P a t r i c k A. K i s s e l , Sr. 

10 Q How many employees do you have? 

11 A I t v a r i e s from four t o 30. 

12 Q And why does i t vary? 

13 A We have government c o n t r a c t s . 

14 Q You do work f o r the government as well? 

15 A Yes, s i r . 

16 Q So t h a t depending upon the amount of business t h a t 

17 you have at any one time would determine how many employees 

18 are on your p a y r o l l ? 

19 A Yes, s i r . 

20 JUDGE HERSKOVITZ: Off the record. 

21 (A discussion was held o f f the record.) 

22 JUDGE HERSKOVITZ: On the record. 

23 BY MR. O'BOYLE: 

24 Q Mr. K i s s e l , as f a r as your operating a u t h o r i t y i s 

25 concerned, i s i t p r e s e n t l y i n e f f e c t ? 
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1 A Yes, s i r . 

2 Q There's been no suspension, v o l u n t a r y or otherwise? 

3 A No, s i r . 

4 Q And do you a c t i v e l y hold y o u r s e l f out f o r business 

5 under your operating a u t h o r i t y ? 

6 A Yes, s i r . 

7 Q With respect t o the ap p l i c a n t i n t h i s proceeding, 

8 could you e x p l a i n f o r us what contact, i f any, you have had 

9 w i t h the applicant? 

10 A I made several phone c a l l s w i t h i n the l a s t week of 

11 l a s t month. 

12 Q A l l r i g h t . Let's stop t h e r e . From what date? Just 

13 use approximate dates. 

14 A The l a s t whole — the l a s t week of the month. 

15 Q Okay. So from the l a s t week, l e t ' s say, August, the 

16 l a s t week i n August you're r e f e r r i n g to? 

17 A Yes, s i r . 

18 Q You made several phone c a l l s . What prompted these 

19 phone c a l l s ? 

20 A I l l e g a l a d v e r t i s i n g . 

21 Q What do you mean by that? 

22 A Well — 

23 JUDGE HERSKOVITZ: Well, l e t ' s j u s t — I don't know i f 

24 you can say i l l e g a l . But j u s t on the record, t h a t ' s your 

25 impression t h a t i t i s i l l e g a l , i s t h a t correct? 
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1 THE WITNESS: A l l r i g h t . Yes, s i r . 

2 JUDGE HERSKOVITZ: Okay. With t h a t i n mind, you may 

3 continue. 

4 THE WITNESS: Okay. 

5 BY MR. O'BOYLE: 

6 Q What prompted the phone c a l l s ? 

7 A We check out a l l a d v e r t i s e r s who are not using a PUC 

8 number. 

9 Q And why i s that? 

10 A Because I represent a bunch of l o c a l movers and we 

11 have been working on Penn-Del, Rueben Donnelly, the Penny 

12 Saver, Green Sheet. We're t r y i n g t o force them t o put the PUC 

13 number i n . I t ' s a new r u l i n g t h a t came out and we t r y t o 

14 force them i n t o using i t . 

15 Q A l l r i g h t . Now, when you say you check out these 

16 newspapers, you mean do you s p e c i f i c a l l y look f o r ads 

17 i n v o l v i n g household goods? 

18 A Yes, s i r . 

19 Q A l l r i g h t . So anytime you see an ad i n v o l v i n g 

20 household goods and a motor c a r r i e r and t h a t company 

21 a d v e r t i s i n g doesn't have a PUC, what do you do? 

22 A F i l e a complaint. 

23 Q F i l e a complaint w i t h who? 

24 A Public U t i l i t i e s Commission. 

25 JUDGE HERSKOVITZ: Did you say i t was a new r u l i n g by 
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1 the PUC t h a t they have t o adve r t i s e t h e i r PUC number? I s t h a t 

2 what you're saying? 

3 THE WITNESS: Yes, s i r . Yes, s i r . 

4 JUDGE HERSKOVITZ: Thank you. 

5 BY MR. O'BOYLE: 

6 Q So i t ' s your understanding t h a t any common c a r r i e r 

7 which advertises i t s services, or anyone who advertises i t s 

8 services t o haul household goods, must include i t s PUC number 

9 i n i t s advertisement? 

10 A A l l common — o f f e r i n g themselves out as a common 

11 c a r r i e r must d i s p l a y the number. 

12 Q Okay. You mentioned t h a t you f i l e d complaints. Have 

13 you f i l e d complaints against other c a r r i e r s ? 

14 A Yes, s i r . 

15 Q And have you ever f i l e d a complaint against Mr. Barry 

16 or ABC-EZ Moving? 

17 A Yes, s i r . 

18 MR. O'BOYLE: Your Honor, I don't r e a l l y i n t end t o mark 

19 t h i s as an e x h i b i t because I don't t h i n k i t ' s necessary. Mr. 

20 Barry, you're welcome t o take a look a t i t . This i s what Mr. 

21 K i s s e l discussed about the complaint he f i l e d . 

22 JUDGE HERSKOVITZ: Off the record. 

23 (A discussion was held o f f the record.) 

24 BY MR. O'BOYLE: 

25 Q Mr. K i s s e l , I ' l l show you what appears t o be a l e t t e r 
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1 from you to the PUC. Was t h i s the l e t t e r t h a t you sent t o the 

2 PUC i n connection w i t h the complaint? 

3 A Yes, s i r . 

4 Q Just very b r i e f l y , what was the complaint about? Who 

5 was named i n the complaint? Let's address t h a t issue f i r s t . 

6 A There were several c a r r i e r s . Four c a r r i e r s e x a c t l y . 

7 Q A l l r i g h t . Which one of those c a r r i e r s would be 

8 involved here? 

9 A B, Moving Are You. 

10 Q So where d i d you get t h a t name from? 

11 A Penny Saver. 

12 Q I show you what's been marked as pr o t e s t a n t ' s E x h i b i t 

13 1 and the ad there t h a t we discussed w i t h Mr. Barry at the 

14 bottom of the page i s Moving Are You. I s t h a t where you got 

15 t h a t name from — 

16 A Yes, s i r . 

17 Q — from t h a t ad? So as f a r as you know, t h a t was the 

18 name of the company t h a t was o f f e r i n g t h a t service? 

19 A Yes, s i r . 

20 Q And t h a t ' s why you named i t i n the complaint? 

21 A Exactly. 

22 Q What was your complaint? For what were you 

23 complaining about? 

24 A I l l e g a l a d v e r t i s i n g w i t h o u t a PUC number, or 

25 operating without an a u t h o r i t y . 
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1 Q When was t h a t complaint f i l e d w i t h the PUC? 

2 A I t was f i l e d i n March. 

3 Q This year? 

4 A And i t was l o s t , yes, s i r . 

5 JUDGE HERSKOVITZ: Just f o r c l a r i f i c a t i o n , t h i s 

6 complaint, i t was not — was t h i s a formal complaint? 

7 THE WITNESS: Yes, s i r , on behalf, I t h i n k , of ei g h t 

8 c a r r i e r s and myself. 

9 JUDGE HERSKOVITZ: And i t was done i n complaint form? 

10 THE WITNESS: Yes, s i r . 

11 JUDGE HERSKOVITZ: I s t h a t c orrect? 

12 THE WITNESS: Yes, s i r , and i t was l o s t . 

13 JUDGE HERSKOVITZ: The complaint was l o s t ? 

14 THE WITNESS: Jerry Rich's o f f i c e i n Harrisburg signed 

15 f o r i t , but they l o s t i t . 

16 BY MR. O'BOYLE: 

17 Q Do you have the signed r e c e i p t f o r t h a t complaint? 

18 A Yes, s i r . 

19 Q What happened when you checked on the sta t u s of the 

20 complaint? 

21 A They couldn't f i n d i t so I had to redo i t and had Tom 

22 C r a f t — or — yeah, he signed i t . He received i t again, a 

23 month l a t e r . 

24 Q So nothing has happened i n respect t o t h a t complaint 

25 since then, i s t h a t r i g h t ? 
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1 A Never heard from them. 

2 JUDGE HERSKOVITZ: What were the dates again? 

3 THE WITNESS: March 20th of '88, was the f i r s t one, and 

4 then 4/21/88 again. 

5 JUDGE HERSKOVITZ: Thank you. 

6 BY MR. O'BOYLE: 

7 Q There's been no docket number assigned t o any of 

8 those complaints? 

9 A Not t o my knowledge. 

10 Q Now, we s t a r t e d t a l k i n g about phone c a l l s t h a t you 

11 had made t o the complainant since the end of August of t h i s 

12 year. 

13 A Yes, s i r . 

14 Q I ' d l i k e you t o e x p l a i n a l i t t l e b i t about the nature 

15 of those phone c a l l s and why you made them. 

16 A I wanted t o see j u s t what the operation was. The 

17 Penny Saver found a way of g e t t i n g around — how d i d they say 

18 i t . As long as they can put tr u c k r e n t a l i n , they do not have 

19 t o put a PUC number i n the ad, and I j u s t wanted t o check and 

20 see what was going on. 

21 Q That's the Penny Saver has the t r u c k r e n t a l ? 

22 A They're sales, s i r . That's how they get around 

23 l i s t i n g the number. 

24 Q So you saw the ad i n the Penny Saver i n d i c a t i n g t r u c k 

25 r e n t a l . For instance, the one I bel i e v e was i n August 29th, 
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1 l a s t week i n August f o r t h i s year, which i s marked 

2 p r o t e s t a n t ' s E x h i b i t 2. You saw t h a t ad and what d i d you do? 

3 A I c a l l e d them up and quizzed them. 

4 Q Who d i d you c a l l ? 

5 A Mr. Barry. 

6 Q What number d i d you c a l l ? 

7 A 766 number. 

8 Q Would you read t h a t number f o r me, please? 

9 A Y o u ' l l have t o excuse me. I have a h e l l of a hard 

10 time - - hard time seeing w i t h these glasses. I can't make out 

11 the second p a r t . 

12 Q You c a l l e d t h a t 766 exchange number t h a t ' s i n t h a t 

13 ad? 

14 A Yes, s i r . 

15 Q Who answered the phone? 

16 A Mr. Barry. 

17 Q How do you know i t was Mr. Barry? 

18 A I asked him as the conversation went on who am I 

19 speaking t o and he t o l d me. 

20 Q What d i d you ask him f o r ? What was the nature of the 

21 conversation? 

22 A I wanted t o know h i s hou r l y r a t e s f o r moving, and he 

23 t o l d me he had — name the items I had i n the house and he 

24 could t e l l me what i t costs, and I sa i d don't you have a 

25 t a r i f f or an hourly r a t e . He said no, he could t e l l me 
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1 e x a c t l y what i t costs. I said don't you come out. He said 

2 no. Come out to give an estimate. 

3 Q Did he i n d i c a t e t o you he was only going t o provide 

4 the equipment f o r you t o do the moving yo u r s e l f ? 

5 A No, s i r . This i s one of several phone c a l l s . My son 

6 made some, my w i f e made some. As f a r as the t r u c k r e n t a l 

7 t h i n g goes, he said we could have a tr u c k w i t h the d r i v e r — 

8 t h i s wasn't my conversation. This was one of my f a m i l y ' s . We 

9 could e i t h e r have the t r u c k w i t h d r i v e r or without the d r i v e r , 

10 but he p r e f e r s he could do the move because he i s 

11 p r o f e s s i o n a l . 

12 Q Let's s t i c k t o t h i s f i r s t conversation t h a t you had 

13 w i t h him. Did he ever give you an hourl y r a t e as f a r as how 

14 much i t would cost? 

15 A No, s i r . 

16 Q Did he say anything t o you, again, about you e i t h e r 

17 p r o v i d i n g a d r i v e r or about p r o v i d i n g the labor t o do the 

18 moving y o u r s e l f ? 

19 A No, s i r . 

20 Q He wanted t o know how many pieces of f u r n i t u r e there 

21 were t o be moved, i s t h a t r i g h t ? 

22 A Yes, s i r , and he could give me a f i x e d p r i c e . 

23 Q So i t would be a lump sum fi g u r e ? 

24 A Yes, s i r . 

25 JUDGE HERSKOVITZ: Approximately when d i d you make t h i s 
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1 c a l l ? 

2 THE WITNESS: Right toward the end of the month, s i r . 

3 JUDGE HERSKOVITZ: The end of August? 

4 THE WITNESS: Yes, s i r . 

5 BY MR. O'BOYLE: 

6 Q That was the f i r s t c a l l you made to him. What 

7 t r a n s p i r e d on the second c a l l ? 

8 A That was the tr u c k r e n t a l t h i n g . My son quizzed him 

9 on t h a t . 

10 Q Your son c a l l e d him pursuant t o your i n s t r u c t i o n s ? 

11 A Yes, s i r . 

12 Q Does your son work i n your business? 

13 A Yes, s i r . 

14 Q What i s h i s name? 

15 A Wi l l i a m . 

16 Q And what i s h i s r o l e i n the company? 

17 A He's d r i v e r . He's chi e f cook and b o t t l e washer. 

18 Q But he c a l l e d t h i s ad again pursuant t o your 

19 i n s t r u c t i o n s ? 

20 A Yes, s i r . 

21 Q What was the nature of the conversation there? 

22 A He was i n s i s t i n g on r e n t i n g a t r u c k . Mr. Barry said 

23 he could have i t w i t h the d r i v e r or without the d r i v e r . That 

24 — he t o l d him t h a t he has p r o f e s s i o n a l people, i t would be 

25 b e t t e r f o r him to do the move. My son acted l i k e he was a 
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1 l i t t l e l e e r y of even d r i v i n g a t r u c k . 

2 Q So t h a t — was i t Mr. Barry he t a l k e d t o or someone 

3 else? 

4 A Mr. Barry. 

5 Q Mr. Barry represented t o him t h a t i t would be b e t t e r 

6 i f Mr. Barry provided the d r i v e r f o r the truck? 

7 A Yes, s i r . 

8 Q Did he give him any type of hourly rate? 

9 A No. He j u s t t o l d him he'd have to book i n advance 

10 because he was very busy. 

11 Q Were there any other phone conversations between you 

12 or members of your operation and Mr. Barry? 

13 A My w i f e made a couple c a l l s , but I don't r e a l l y 

14 r e c a l l e x a c t l y what was said. I t was more or less t o see i f 

15 he was performing household moves. I t was probably the same 

16 feedback t h a t I got. 

17 Q I s t h i s type of a d v e r t i s i n g , where you do not have a 

18 PUC number or a PUC number i s not l i s t e d i n the advertisement, 

19 i s t h a t common i n your industry? 

20 A Would you repeat t h a t again? 

21 Q I s a d v e r t i s i n g to haul household goods without a PUC 

22 number common i n your industry? Do you see many ads l i k e 

23 that? 

24 A We're weeding away a l o t of them. We're g e t t i n g r i d 

25 of a l o t , now t h a t we have Donnelley D i r e c t o r y going along 
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1 w i t h us and Penn-Del. We're working on the P i t t s b u r g h 

2 C a t h o l i c , a few other small p u b l i c a t i o n s . 

3 Q Do you lose business t o those type of operators? 

4 A Absolutely. 

5 Q And i s t h a t one of the reasons why you're opposing 

6 t h i s a p p l i c a t i o n ? 

7 A Well, on — yes, yes. 

8 Q Do you f e e l t h a t Mr. Barry's actions i n h o l d i n g 

9 services out i n such a way v i o l a t e s the PUC's regulations? 

10 A Absolutely. 

11 Q And i s i t also not your p o s i t i o n t h a t t h a t r e f l e c t s 

12 upon h i s f i t n e s s t o be granted the operating r i g h t s t o be 

13 involved i n t h i s proceeding? 

14 A Yes, s i r . 

15 JUDGE HERSKOVITZ: Well, I t h i n k we're dealing w i t h a 

16 few l e g a l conclusions here, but — 

17 MR. O'BOYLE: Well, Your Honor, I j u s t wanted t o have 

18 him s t a t e i t on the record. 

19 JUDGE HERSKOVITZ: That's okay. I ' l l s o r t i t out. I'm 

20 a l i t t l e unclear. You say you're p r o t e s t i n g t h i s a p p l i c a t i o n 

21 because — and t h i s i s where I'm not c l e a r — because of ads 

22 l i k e t h i s of people, movers who are not c e r t i f i c a t e d . I s t h a t 

23 the reason you're p r o t e s t i n g t h i s s p e c i f i c a p p l i c a t i o n ? Maybe 

24 you can expand on t h a t f o r me. I'm unclear as to your reason. 

25 THE WITNESS: Well, f o r one t h i n g , t h i s f e l l a i s r i g h t 
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1 i n my backyard and I f e e l t h a t i t i s impossible t o compete 

2 against him when he has no r u l e s , no t a r i f f , nothing t o go by. 

3 JUDGE HERSKOVITZ: Okay. 

4 THE WITNESS: I have t o l i v e by my t a r i f f . Therefore, I 

5 can't compete at a l l . He can cut any kind of deal he wants 

6 and I'm stuck. 

7 JUDGE HERSKOVITZ: I mean, under t h a t reasoning, i s n ' t 

8 your remedy t o issue a complaint against him, r a t h e r than t o 

9 — w i t h t h a t reason i n mind because he's — you f e e l he's 

10 operating i l l e g a l l y , shouldn't i t have been a complaint, 

11 r a t h e r than opposing h i s a p p l i c a t i o n ? 

12 MR. O'BOYLE: Well, Your Honor, I t h i n k you're also 

13 asking f o r l e g a l conclusions as w e l l , and I can b e t t e r speak 

14 f o r Mr. K i s s e l i n terms of what l e g a l conclusions or l e g a l 

15 p o s i t i o n he would be i n , i n terms of opposing the a p p l i c a t i o n . 

16 JUDGE HERSKOVITZ: What he said was t h a t — because of 

17 the i l l e g a l — w e l l , quote, i l l e g a l operation of Mr. Barry and 

18 others, and e s p e c i a l l y Mr. Barry's i n h i s backyard, Mr. Barry 

19 i s competing against Mr. K i s s e l without — meaning Mr. Barry 

20 doesn't have a PUC c e r t i f i c a t e and no t a r i f f , t h e r e f o r e , 

21 competition t o Mr. K i s s e l . 

22 So I'm j u s t t r y i n g t o see i f there are other reasons 

23 besides t h a t one. I mean, t o me, and again t h i s w i l l be a 

24 l e g a l matter, t o me I get the impression t h a t t h a t i s n ' t 

25 ne c e s s a r i l y a reason t o oppose somebody who's going t o become. 
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1 quote, l e g a l , j u s t because he's operating — he was operating 

2 i l l e g a l l y . 

3 MR. O'BOYLE: Your Honor, i f I may, I t h i n k i t does go 

4 to the issue of f i t n e s s . 

5 JUDGE HERSKOVITZ: I t goes t o the issue of f i t n e s s . 

6 Yes, i t does go to the issue of f i t n e s s . I t ' s j u s t the way i t 

7 came across t o me was t h a t he was j u s t — because he's 

8 competing w i t h me and he's i l l e g a l , w e l l then, I'm going t o 

9 oppose h i s a p p l i c a t i o n . Almost as though, w e l l , I'm going t o 

10 teach him a lesson type of t h i n g . I mean, t h a t ' s the way i t 

11 came across t o me. 

12 THE WITNESS: No, s i r . I f I may ex p l a i n . A group of 

13 movers got together because these guys were coming out of the 

14 woodwork and they represented me t o be kin d of the loud mouth 

15 of the bunch, and I would f o l l o w up on t h e i r complaints. We 

16 f i l e d many, many of them and we've been very successful. Not 

17 j u s t Mr. Barry. We're t r y i n g t o get r i d of some of these 

18 i l l e g a l operators. There's nothing personal t o t h i s man at 

19 a l l . I've never met him i n my l i f e . 

20 JUDGE HERSKOVITZ: I understand what you're saying. 

21 THE WITNESS: The t h i n g i s , when I t r a n s f e r r e d my 

22 r i g h t s , I d i d n ' t a d v e r t i s e . I d i d n ' t move. I sat there l i k e 

23 a l i t t l e angel t i l l e v e rything was through because I 

24 researched and I knew what the law was. I f i g u r e ignorance i s 

25 no excuse of the law. 
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1 JUDGE HERSKOVITZ: I understand what you're saying. I 

2 j u s t was t h i n k i n g out loud. 

3 THE WITNESS: You kin d of thought i t was a personal — 

4 JUDGE HERSKOVITZ: Well, no, I d i d n ' t t h i n k i t was 

5 personal. I t ' s j u s t — yes, operating i l l e g a l l y goes t o the 

6 issue of f i t n e s s i n an a p p l i c a t i o n procedure. I mean, there's 

7 no question about t h a t . I t ' s j u s t t h a t i t came across t o me 

8 as being, I j u s t want t o stop him from operating i l l e g a l l y . 

9 That's the impression I got and th a t ' s why I said, w e l l then, 

10 you should f i l e a complaint. I mean, now he wants t o operate 

11 l e g a l l y . I f you j u s t wanted him to stop operating i l l e g a l l y , 

12 then you shouldn't be p r o t e s t i n g h i s a p p l i c a t i o n . 

13 THE WITNESS: No, s i r . I f e e l he i s u n f i t and would 

14 continue t o be u n f i t i f he was granted the a u t h o r i t y . 

15 JUDGE HERSKOVITZ: Maybe I'm o f f base, but t h a t ' s the 

16 way i t came across. 

17 THE WITNESS: I'm sorry i t came across t h a t way. 

18 JUDGE HERSKOVITZ: Okay. Let's continue. 

19 BY MR. O'BOYLE: 

20 Q Mr. K i s s e l , assuming t h a t Mr. Barry's testimony w i t h 

21 respect t o the suspension of Mr. Fink's operating r i g h t s i s 

22 c o r r e c t , and t h a t ' s the only evidence t h a t we have here i n 

23 t h i s proceeding, i s n ' t i t t r u e t h a t i f these r i g h t s are 

24 granted, t h a t there's going t o be one a d d i t i o n a l competitor i n 

25 the marketplace who pre s e n t l y does not e x i s t or i s pr e s e n t l y 
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1 not operating? 

2 A Absol u t e l y . 

3 Q What would you say the nature of the competition i s 

4 i n the household moving i n d u s t r y r i g h t now? 

5 A We have too many of them. 

6 MR. O'BOYLE: That's a l l the questions I have. 

7 JUDGE HERSKOVITZ: Mr. Barry, do you have any questions? 

8 MR. BARRY: No. Just t h a t I commend Mr. K i s s e l f o r h i s 

9 e f f o r t s t o get the gypsies out of the Green Sheet. That's one 

10 of the things t h a t prompted my de c i s i o n t o get i n t o the 

11 business, because w i t h t h a t k i n d of competition out of the 

12 way, I t h i n k we can a l l make some money l e g a l l y , and t h a t ' s my 

13 i n t e r e s t , making money l e g a l l y , not being a gypsy or 

14 u n d e r c u t t i n g somebody t h a t ' s i n my market. 

15 JUDGE HERSKOVITZ: You have no questions, then, f o r — 

16 MR. BARRY: No. Other than t h a t . 

17 JUDGE HERSKOVITZ: Okay. Thank you, Mr. K i s s e l . You're 

18 excused. 

19 THE WITNESS: Did you want t o look a t t h i s ? 

20 JUDGE HERSKOVITZ: No. 

21 MR. O'BOYLE: Your Honor, I move f o r the admission of 

22 p r o t e s t a n t ' s E x h i b i t s 1, 2 and 3. 

23 JUDGE HERSKOVITZ: Do you have any o b j e c t i o n s , Mr. 

24 Barry, t o the admission of pr o t e s t a n t ' s e x h i b i t s , which were 

25 your two ads and Mr. Kissel's operating a u t h o r i t y from the 
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PUC? 

• MR. BARRY: No. 2 

3 JUDGE HERSKOVITZ: Okay. They're so admitted. Anything 

4 else, Mr. O'Boyle? 

5 MR. O'BOYLE: No, Your Honor, t h a t ' s a l l . 

6 JUDGE HERSKOVITZ: Do you have anything f u r t h e r t o say, 

7 Mr. Barry? 

8 MR. BARRY: No. Just t h a t I have no knowledge of those 

9 phone c a l l s t h a t Mr. K i s s e l r e f e r s t o . 

10 JUDGE HERSKOVITZ: You don't r e c a l l speaking t o Mr. 

11 Kissel? 

12 MR. BARRY: No, not to him, h i s son or h i s w i f e , or 

13 anyone i n t h a t nature. 

14 JUDGE HERSKOVITZ: Let me ask you, Mr. Barry, have you 

15 had any c a l l s f o r your service? I f you're approved by the 

16 PUC, are there p o t e n t i a l customers f o r your service? 

17 MR. BARRY: Just, you know, whatever business i s out 

18 there. I f e e l t h a t I could get a share of i t , yes. As Mr. 

19 K i s s e l — 

20 JUDGE HERSKOVITZ: You haven't had any s p e c i f i c c a l l s 

21 from people — or not c a l l s , but contacts w i t h anybody saying 

22 I'd use your service i f you had — 

23 MR. BARRY: No, I haven't s o l i c i t e d anyone. 

24 JUDGE HERSKOVITZ: Okay. Anything else, then, Mr. 

25 O'Boyle? 
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1 MR. O'BOYLE: No, Your Honor, t h a t ' s a l l . 

2 JUDGE HERSKOVITZ: Does anybody want t o make any f i n a l 

3 statements before we adjourn? 

4 MR. BARRY: No. 

5 MR. O'BOYLE: Your Honor, j u s t b r i e f l y , I t h i n k we've 

6 already discussed the f i t n e s s issue. I t h i n k another r e a l 

7 issue here i s dormancy as w e l l . The uncontroverted testimony 

8 of Mr. Barry himself i s t h a t these operating r i g h t s have not 

9 been used f o r at l e a s t a year, and there i s a b s o l u t e l y no 

10 evidence t o i n d i c a t e how long i t has been since Mr. Fink has, 

11 i n f a c t , conducted operations under those operating r i g h t s . 

12 We c e r t a i n l y cannot prove i t negative. He would have been the 

13 proper witness t o be here t o t e s t i f y as to the extent of h i s 

14 past operations, as w e l l as any operations up through the 

15 present. So I t h i n k there's a dormancy issue also t o be 

16 addressed, i n a d d i t i o n t o the f i t n e s s issue which we've 

17 already discussed. 

18 JUDGE HERSKOVITZ: Do e i t h e r of you want t o f i l e a b r i e f 

19 on t h i s ? I t ' s up t o you. I mean, I'm not r e q u i r i n g one. I 

20 don't know, Mr. Barry, i f you know what a b r i e f i s . 

21 MR. BARRY: Not ex a c t l y i n t h i s regard, no. 

22 JUDGE HERSKOVITZ: Some of the things we discussed here, 

23 such as your f i t n e s s , whether you've been operating, quote, 

24 l e g a l l y or i l l e g a l l y , those are the things t h a t you argue. 

25 I t ' s argument i n a b r i e f . I t ' s j u s t , b a s i c a l l y , your argument 
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1 on why you should — you should get the a u t h o r i t y t h a t you 

2 request, and i t i s based on l e g a l p r i n c i p l e s . Now, I don't — 

3 you know, i t ' s up to you whether you want t o . Mr. O'Boyle, do 

4 you want t o f i l e a b r i e f ? I leave t h a t up t o you. 

5 MR. O'BOYLE: I ' d have t o discuss i t w i t h my c l i e n t , 

6 Your Honor. I'm not r i g h t now i n a p o s i t i o n t o be able t o say 

7 yes or no. 

8 JUDGE HERSKOVITZ: Okay. Why don't I do t h i s : A f t e r we 

9 get the t r a n s c r i p t back, why don't I j u s t issue a b r i e f i n g 

10 schedule. I f you don't i n t e n d t o f i l e a b r i e f , send a l e t t e r 

11 t o me, and the same applies t o you, Mr. Barry. Y o u ' l l get a 

12 l e t t e r from me g i v i n g a date when b r i e f s are t o be f i l e d . I t 

13 w i l l also i n d i c a t e i n t h a t l e t t e r what sections of the Public 

14 U t i l i t y Commission r e g u l a t i o n s you should look at as t o what 

15 the contents of a b r i e f — what's i n a b r i e f . N o t i f y me one 

16 way or the other, whether you're going t o f i l e a b r i e f a f t e r 

17 you get my l e t t e r . 

18 Or l e t ' s put i t t h i s way: I f you don't n o t i f y me, I ' l l 

19 assume t h a t a b r i e f w i l l be coming w i t h i n the time p e r i o d t h a t 

20 I s e t , and i f you don't want t o f i l e one, please n o t i f y me as 

21 soon as pos s i b l e . 

22 MR. O'BOYLE: Very good. 

23 JUDGE HERSKOVITZ: Any f u r t h e r questions, then? 

24 MR. BARRY: No. 

25 JUDGE HERSKOVITZ: Okay. Thank you very much. 
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MR. O'BOYLE: Thank you. Your Honor. 

JUDGE HERSKOVITZ: This hearing i s adjourned. 

(The hearing adjourned a t 12:30 o'clock p.m.) 

I hereby c e r t i f y t h a t the proceedings and evidence are 

contained f u l l y and accurately i n the notes taken by me during 

the hearing of the w i t h i n cause, and t h a t t h i s i s a t r u e and 

co r r e c t t r a n s c r i p t of the same. 
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