BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION


Nydia Figueroa				:
	Complainant,				:
						:
		v.				:  	C-2014-2402920
						:
Bethlehem Township (Wastewater)		:
	Respondent.				:


ORDER DENYING PRELIMINARY OBJECTIONS

Procedural History
		On January 17, 2014, Nydia Figueroa (“Ms. Figueroa” or “Complainant”) filed a formal complaint contending that Bethlehem Township (Sewer) (“Bethlehem Township” or “Respondent”) placed incorrect charges on her bill in November, 2013.  Complainant avers she has been paying her bills, and would like the incorrect charges removed from her account

		On January 29, 2014, the Complaint was incorrectly served upon the City of Bethlehem instead of Bethlehem Township.  Bethlehem Township was eventually served the Complaint on June 12, 2014.  Respondent filed an Answer and New Matter on July 2, 2014.  Respondent also filed Preliminary Objections on July 2, 2014, asserting that since Complainant’s residence is wholly situated in the municipality of Bethlehem Township, and Respondent provides wastewater services entirely within its municipal boundaries, and bills according to water consumption records supplied to it by the City of Bethlehem, Bethlehem Water Department.  Respondent argues that the Commission lacks jurisdiction to hear this Complaint.  

		On July 23, 2014, a Telephone Hearing Notice was served upon the parties scheduling this case and a related complaint against the City of Bethlehem (Wastewater) at Docket No. C-2014-2402920 for hearings beginning at 10:00 a.m. on Monday, September 8, 2014.  Complainant did not file an answer to the New Matter.  The preliminary objections are ripe for a decision.
		
Preliminary Objections
		Preliminary objections are appropriate under Commission regulations.  52 Pa.Code § 5.101.  Commission preliminary objection practice is similar to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, PUC Docket No. C-000935435 (July 18, 1994).

Preliminary objections are limited to the following:

§ 5.101.  Preliminary objections.
(a)	Grounds.  Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.

(7) Standing of a party to participate in the proceeding.

* * * 
52 Pa.Code § 5.101(a).
		
		When considering the preliminary objection, the Commission must determine “whether the law says with certainty, based on well-pleading factual averments . . . that no recovery or relief is possible.  P. J. S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).”  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003).

Commission preliminary motion practice is comparable to Pennsylvania civil practice respecting the filing of preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).

The Commission must view the complaint in the light most favorable to Complainants and should dismiss the complaint only if it appears that the Complainants would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (1994).

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).

  Discussion
		Bethlehem Township requests that the Commission dismiss the complaint for lack of jurisdiction over the rates and billing of Respondent, Bethlehem Township.  Respondent avers the complaint is legally insufficient because it fails to state a claim upon which the Commission can grant relief.  

		Viewing the Complaint in this case in the light most favorable to the Complainant, the Complainant avers that she resides at 3970 Washington Street, Bethlehem, PA.  However, the Complaint is not specific regarding the factual issue of whether Bethlehem Township (Wastewater) is a municipal authority or whether Complainant resides within the township’s boundaries.  If Complainant resides outside the township’s boundaries, the Commission has jurisdiction over the rates under Section 1301 of the Public Utility Code, which states: “[o]nly public utility service being furnished or rendered by a municipal corporation, beyond its corporate limits, shall be subject to regulation and control by the Commission as to rates, with the same force, and in like manner, as if such service were rendered by a public utility.”   66 Pa. C.S. § 1301.  Although Respondent asserts in its preliminary objections that Complainant resides within its boundaries, this is a factual dispute.

		In August, 2013, Complainant avers she received from Respondent a bill for $114.81 and a termination notice.  She also received a notice asking her to call the water company.  When she contacted the water company, she was told she needed another meter installed outside her house so that it would be easier to get a reading.  After the meter was installed on August 20, 2013, she was billed in November for $3,595.93 from Respondent.  Complainant disputes this charge and other charges on her account.  Assuming all facts plead in the Complaint are true, Complainant has adequately established a prima facie case involving factual disputes.  
		
		Accordingly, I find the Complaint to be legally sufficient.  This case will proceed to hearing.

	THEREFORE,
	IT IS ORDERED,

1. That the Preliminary Objections of Bethlehem Township are hereby denied and dismissed.


Dated: 	September 5, 2014					____________________________
								Elizabeth H. Barnes


								Administrative Law Judge
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