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PENNSYLVANIA PUBLIC UTILITY COMMISSION



Sandra Hopely						:
							:
	v.						:		F-2014-2404303
							:
PECO Energy Company				:



INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


INTRODUCTION


		This Initial Decision denies the Formal Complaint of Sandra Hopely for failure to meet her burden of proof that she should not be held responsible for utility bills at 4615 Van Kirk Street, Philadelphia, PA, during the time period in question.


HISTORY OF THE PROCEEDINGS


		On January 30, 2014, Sandra Hopely (Ms. Hopely or Complainant) filed a Formal Complaint against PECO Energy Company (PECO, Respondent, or the Company),                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                           alleging that she was unreasonably being held responsible for Larene Fraley’s electric bills at 4615 Van Kirk Street, Philadelphia, PA.  This Complaint was a timely appeal from a Bureau of Consumer Services (BCS) informal decision at #3131154.[footnoteRef:1]  As relief, Ms. Hopely requested that Larene Fraley’s arrearages be removed from her PECO account, which is now at 5441 Torresdale Avenue, First Floor, Philadelphia, PA. [1: 		Review of BCS informal complaint decisions are heard de novo by an administrative law judge (ALJ); therefore, ALJs are not bound by prior BCS findings and conclusions.  52 Pa.Code § 56.403(a).   ] 


		On or about February 17, 2014, PECO filed an Answer which denied that Complainant was not responsible for the arrearage at 4615 Van Kirk Street, as she was an occupant at the time in question and benefited from the service.  Respondent requested that the Complaint be dismissed.
 
		On February 25, 2014, a Telephonic Hearing Notice was issued, scheduling the hearing for Thursday, April 17, 2014, at 10:00 a.m., and assigning the matter to me.  I issued a Prehearing Order on February 25, 2014, which set forth applicable procedures regarding the conduct of the case, and required the parties to attempt settlement.  Complainant was given notice that she had the burden of proof.

		The hearing convened, as scheduled, on April 17, 2014, with Ms. Hopely appearing on her own behalf, and Shawane L. Lee, Esquire, appearing on behalf of PECO.  Complainant testified and presented no other witnesses.  Ms. Lee presented one witness (Renee Tarpley, Senior Regulatory Assessor) and ten (10) hearing exhibits (PECO Energy Exhibits 1-10), which were admitted into the record.  Tr. 67.  Complainant had submitted two (2) proposed exhibits; however, as these exhibits had been included within PECO’s exhibit packet as PECO Energy Exhibit 5, Complainant agreed to use these exhibits in support of her case.  Tr. 5.  The parties did not request the opportunity to file briefs.

		At the conclusion of the hearing, I directed PECO to supply additional exhibits for the record (PECO Energy Exhibits 11-14).  These were timely provided, and no timely objections were received to their admission, although clarification was required as to PECO Energy Exhibit 14.  After the transcript and all additional exhibits were received and clarification was provided, I issued an Order, dated June 12, 2014, which admitted PECO Energy Exhibits 11-14 and the clarification of PECO Energy Exhibit 14 into the record, rejected any further argument, and closed the record.

		The record consists of seventy (70) pages of transcript, and fourteen (14) PECO exhibits and the clarification.  The matter is now ripe for disposition.


FINDINGS OF FACT

		1.	Complainant is Sandra Hopely, whose current mailing address is 3146 Tilton Street, Philadelphia, PA, 19134.  Tr. 8-10.

		2.	Respondent is PECO, a jurisdictional public utility providing residential electric and gas service in the Commonwealth.  PECO Energy Exhibits (Exs.) 1 and 2.

		3.	Complainant is a PECO residential electric customer at 5441 Torresdale Avenue, First Floor, Philadelphia, PA, 19124, but is disputing bills transferred to her account for service to 4615 Van Kirk Street, Philadelphia, PA, 19135 (Service Location).  Tr. 9-10, 19; PECO Energy Ex. 2.

		4.	The amount of the balance from 4615 Van Kirk Street that was transferred was $2,397.93.  Tr. 47; PECO Energy Ex. 1.

		5.	The applicable time period during which the disputed balance was incurred at the Service Location was from July, 2010 to August 31, 2011.  Tr. 51, 53.

		6.	Complainant’s mother, Larene Fraley, was the sole owner of the property at the Service Location during the disputed time period.  Complainant’s name was not on the deed.  Tr. 11-12.

		7.	PECO initiated service at the Service Location on November 28, 2005.  Larene Fraley was a ratepayer of record from that time until the account was finalized on October 25, 2011.  PECO Energy Ex. 1.

		8.	Complainant began living at the Service Location at the end of 2006.  Tr. 12-13.

		9.	Complainant’s mailing address was the Service Location during the disputed time period.  Tr. 26-27.

		10.	While Complainant claimed that she moved out of the Service Location in May, 2010, she failed to supply any documentation for her whereabouts, despite requests from the Company, which would show she did not live at the Service Location during the time period in question.  Tr. 13, 27; PECO Energy Ex. 5.

		11.	The only documentation supplied by Complainant was a rent receipt and a Department of Public Welfare (DPW) letter, each showing an address for Complainant of 421 Brallier Place, Johnstown, PA.  These documents, dated October 4, and October 11, 2011, respectively, are after the disputed time period.  Tr. 39-41; PECO Energy Ex. 5.

		12.	Complainant applied for service in her own name at the Service Location on August 30, 2011, after service had been terminated for non-payment on or about August 18, 2011.  Tr. 35, 46.

		13.	In support of her application for service, Complainant submitted a driver’s license, with an address of 4615 Van Kirk Street, a Social Security card, and a lease for the property, entered into on August 22, 2011 between Complainant, as the tenant, and her mother Larene Fraley, as the landlord.  PECO Energy Ex. 12.

		14.	PECO determined that Complainant had been associated with the Service Location during the time the arrearage had accumulated, from July, 2010 to August 31, 2011, and added her as a ratepayer of record at 4615 Van Kirk Street on September 19, 2011.  Tr. 56.

		15.	In determining that Complainant had benefited from the service during the time period in question, PECO relied on Company records, such as CAP applications listing all occupants, and public records provided by Lexis/Nexis.  Tr. 33; PECO Energy Exs. 4, 13.

		16.	Service was never restored to the Service Location in Complainant’s and Larene Fraley’s names, and the account was finalized.  Tr. 46.

		17.	Complainant contacted the Company on September 12, 2012, and claimed that her ex-husband had used her name without permission to apply for service at 4615 Van Kirk Street, in Complainant’s name.  The Company requested a police report and proof of Complainant’s residence for the time period that the account was active, which was November 28, 2005, to September 23, 2011.  Complainant did not supply the information requested and the Company’s investigation was closed.  Tr. 42-43; PECO Energy Ex. 6.

		18.	On February 5, 2013, the balance of $2,397.93 at the Service Location was transferred to Complainant’s new account at 5441 Torresdale Avenue.  Tr. 37; PECO Energy Ex. 2.

		19.	On February 12, 2013, Complainant again contacted the Company claiming that her identity had been stolen and that she had never applied for service in her name at 4615 Van Kirk Street.  Again, Complainant failed to provide the documentation requested by PECO to support her claim.  PECO Energy Ex. 7.

		20.	In this Formal Complaint, Complainant did not continue to claim identity fraud but acknowledged that she had applied for service at the Service Location.  Tr. 16, 29.

		21.	Complainant submitted an application for PECO’s Customer Assistance Program (CAP) for service to 5441 Torresdale Avenue, but did not provide sufficient information.  Tr. 39.

		22.	None of the transferred amount includes CAP rate arrearages.  Tr. 38.


 
DISCUSSION

		In her Formal Complaint, Ms. Hopely claimed that she should not be held responsible for charges to Larene Fraley for electric service to 4615 Van Kirk Street, Philadelphia, PA, 19135.  These charges have been transferred to Complainant’s bill at her current service location at 5441 Torresdale Avenue, Philadelphia, PA, 19124.  As the Complainant seeking affirmative relief from the Commission, she bears the burden of proof.  66 Pa.C.S. § 332(a).

To satisfy the burden of proof, Complainant must establish that Respondent was responsible for the problem alleged in her Complaint through a violation of the Public Utility Code (Code), such as 66 Pa.C.S. § 1501, or a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa.C.S. § 701; Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980). 

Complainant must initially produce sufficient credible evidence to establish a prima facie case.  Morrissey v. Dep’t of Highways, 424 Pa. 87, 225 A.2d 895 (1967).  If Complainant does so, the burden of going forward with evidence shifts to Respondent to produce credible evidence of at least co-equal weight.  This burden of going forward with evidence may shift back and forth between the parties, but the ultimate burden of persuasion remains with Complainant.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001) (Milkie).

		At the hearing, Ms. Hopely testified that, while she resided at 4615 Van Kirk Street, the Service Location in question, from the end of 2006 to May, 2010, she did not reside there during the period for which she is being billed.  Tr. 12-13.  Instead, she moved in with a friend at 421 Brallier Place, Johnstown, PA, in May 2010, and attended a training school nearby but then quit.  Tr. 14, 27.  In support of her contention, Complainant referenced a rent receipt in her name at the Brallier Place location, dated October 4, 2011, for October rent in the amount of $650.  Complainant also had submitted a Department of Public Welfare letter, dated October 11, 2011, which was addressed to her at the Brallier Place location.  Tr. 13-14; PECO Energy Ex. 5.

		Complainant acknowledged that she had visited her mother, Larene Fraley, at 4615 Van Kirk Street, during the disputed period, and that her mailing address was never changed from the mother’s address.  Tr. 14-15, 26.  She applied for service in her own name at 4615 Van Kirk after her mother’s service was terminated, but was denied service.  Tr. 16.

		Currently, Complainant has PECO service in her name at 5441 Torresdale Avenue, to which the arrearage at 4615 Van Kirk Street was transferred.  Tr. 19-21.  She submitted an application for PECO’s CAP with regard to her utility service at 5441 Torresdale Avenue, but did not provide sufficient information.  Tr. 21.

		In response to questioning from PECO’s counsel, Ms. Hopely responded that she did not have a lease, utility bills, or any other documentation to show that she lived somewhere other than the Service Location during the time the arrearage was incurred.  Tr. 26-27.  She also could not remember the name of the training school she attended and had no records from the school showing her dates of enrollment.  Tr. 27.

		In rebuttal to Ms. Hopely’s testimony, PECO presented the testimony of Renee Tarpley, a Senior Regulatory Assessor with PECO who was familiar with the case.  Tr. 31.  Ms. Tarpley sponsored Complainant’s account information from Company records, and indicated that Larene Fraley had been the ratepayer of record at the Service Location, but that Complainant had been added as a secondary ratepayer.  She explained that Complainant had applied for service in her own name on August 30, 2011, after service had been terminated for non-payment.  Complainant was then added to the account as it was found that she was a household member and had benefited from the service.  Tr. 32, 58.

		In making the determination that Ms. Hopely should be added to the account, PECO relied on Company records, such as CAP applications listing her as an occupant, as well as Complainant’s driver’s license and public records provided by Lexis/Nexis.  Tr. 33, 59; PECO Energy Exs. 4, 13.  These records, according to Ms. Tarpley, showed that Complainant was continuously associated with the property from as early as March 2006 through the last billing, which was August 31, 2011.  Tr. 59.  The time period during which the arrearage accumulated was from July, 2010 to August 31, 2011.  Tr. 51, 53.

		Ms. Tarpley further testified that Complainant had contacted the Company on September 12, 2012, and had claimed that her ex-husband had used her name without permission to apply for service at 4615 Van Kirk Street.  The Company requested a police report and proof of Complainant’s residence for the time period that the account was active, which was November 28, 2005, to September 23, 2011.  Complainant did not supply the information requested and the investigation was closed.  Tr. 42-43; PECO Energy Ex. 6.  On February 12, 2013, Complainant again contacted the Company claiming her identity had been stolen and that she never applied for service in her name at 4615 Van Kirk Street.  Again, Complainant failed to provide the documentation requested by PECO to support her claim.  PECO Energy Ex. 7.

		When Complainant opened a new account for service to 5441 Torresdale Avenue, the balance at 4615 Van Kirk Street in the amount of $2,397.93 was transferred to the new account, as of February 5, 2013.  Tr. 37; PECO Energy Ex. 2.

In deciding this case, I must first determine whether Complainant has submitted sufficient credible evidence for a prima facie case that she should not be held responsible for the arrearage at 4615 Van Kirk Street, Philadelphia, PA, 19135.  For the reasons stated, I conclude that Complainant has not established a prima facie case.  Therefore, the burden of going forward did not shift to Respondent to produce credible evidence of at least co-equal weight.  See, Milkie, supra.

		Ms. Hopely testified that she moved out of the Service Location in May, 2010, and therefore was not residing on the premises from July, 2010 to August 31, 2011, when the arrearage in question was incurred.  However, she kept her mailing address at 4615 Van Kirk Street during this time.  She also could provide no proof, no utility bills, no lease, no school records, nothing at all to prove that she resided elsewhere during the time period in question.  She even acknowledged under oath that she had no proof whatsoever of any other address.  Tr. 27.  The only documentation Complainant provided of the Johnstown address was dated after, not during, the time period in question.  PECO Energy Ex. 5.

		I note also that Ms. Hopely has provided inconsistent information to PECO about this matter.  According to Company records, Complainant contacted the Company on September 12, 2012, and claimed that her ex-husband had used her name without permission to apply for service at 4615 Van Kirk Street.  She contacted the Company again on February 12, 2013, claiming that her identity had been stolen and that she had never applied for service at 4615 Van Kirk Street.  These Company records were placed into evidence in this case without any disagreement from Complainant.  However, despite these records, Ms. Hopely testified in this case that she had in fact applied for service after the electric service had been terminated at the Service Location.  Due to these inconsistencies, I do not find Ms. Hopely’s testimony that she had not resided at the property during the time period in question, which would have included the time in which the electric service had been terminated, to be credible.

		This case is distinguishable from cases wherein complainants were found not to have lived in the premises and therefore not responsible for past arrearages, in whole or in part, at the service location.  In James Wise v. PPL Electric Utilities Corporation (Wise), Docket No. F-2013-2343824, Final Order entered August 15, 2013, acknowledging finality of ALJ decision, the complainant was held to be not responsible for arrearages from November, 2007 through November, 2008, as the record established that he was incarcerated during that time.  In Jane Adams v. UGI Utilities, Inc. (Adams), Docket No. C-2013-2345212, Final Order entered August 23, 2013, acknowledging finality of ALJ decision, the complainant provided substantial, credible evidence that she was a caretaker and not residing at the premises when the arrearages were incurred.  Most recently, in Rodgers v. Philadelphia Gas Works (Rodgers), Docket No. F-2013-2386456, Final Order entered July 28, 2014, acknowledging finality of ALJ decision, a complainant submitted documentary evidence of W-2 tax forms and disability payments showing he did not live on the property during calendar years 2010, 2011, and most of 2012.  In each of these cases, in contrast to this case, the complainants established a prima facie case that they had lived at a different residence for at least part of the time period at issue.  In the instant case, Complainant submitted no documentary evidence and her testimony as to her whereabouts during the relevant time period was not credible.

		Complainant admitted that she applied for service in her name at the Service Location in order to have service restored.  Sections 1407(d) and (e) of the Code, 66 Pa.C.S. §§ 1407(d) and (e), provide as follows:

(d)	Payment of outstanding balance at premises – A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.
            
(e)	Approval – A public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the [c]ommission.

		The above-cited provisions are included in Commission regulations at 52 Pa.Code §§ 56.35(b)(1) and (2).  These regulations also provide for tariff inclusion of the methods used for determining liability, which PECO has done.  PECO Energy Ex. 10.

		In accordance with Sections 1407(d) and (e) of the Code, PECO was correct to have refused to restore service to Complainant at 4615 Van Kirk Street without payment of the arrearage.  The Company had placed her at the Service Location from March 2006 through commercially available public records.[footnoteRef:2]  PECO’s tariff also provides for the use of commercially available public records databases and other listed sources to determine occupancy.  PECO Energy Ex. 10.  Complainant failed to supply any documentation, as requested by the Company, or any documentation in this proceeding to show that she resided elsewhere during the time that the arrearage was incurred at the Service Location.  As Complainant was responsible for the arrearage, the Company’s transfer of the unpaid balance to Complainant’s new account was reasonable.  52 Pa.Code § 56.16(b).   [2: 		The use of information in Company records such as CAP applications, if supplied by a third party that is not subject to cross-examination, could be considered hearsay and therefore not reliable.  See, e.g., Rodgers, supra.      ] 


		Complainant failed to establish a prima facie case and therefore, her Complaint will be denied.  She should pursue her CAP application as this rate will likely be the most affordable to her.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this case.  66 Pa.C.S. §§ 102, 701, 1407, 1501.

2.	Complainant has the burden of proving that she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).

3.	“Burden of proof” means the duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).

4.	In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980). 

5.	Complainant must initially produce sufficient credible evidence to establish a prima facie case.  Morrissey v. Dep’t of Highways, 424 Pa. 87, 225 A.2d 895 (1967).  If Complainant does so, the burden of going forward with evidence shifts to Respondent to produce credible evidence of at least co-equal weight.  This burden of going forward with evidence may shift back and forth between the parties, but the ultimate burden of persuasion remains with Complainant.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

6.	Complainant failed to establish a prima facie case.

7.	PECO may require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.  66 Pa.C.S. § 1407(d); 52 Pa.Code § 56.35(b)(1).

8.	PECO may establish that an applicant previously resided at a property for which residential service is requested through the use of a commercially available credit reporting service or other methods approved as valid by the Commission.  66 Pa.C.S. § 1407(e); 52 Pa.Code § 56.35(b)(2).

9.	Complainant failed to meet her burden of proof and therefore her Complaint is properly denied.  66 Pa.C.S. § 332(a).



ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Formal Complaint filed by Sandra Hopely at Docket No. F-2014-2404303, against PECO Energy Company, is denied.

		2.	That the Secretary mark this docket closed.


Dated:	August 22, 2014				___/s/__________________________
							Kandace F. Melillo
							Administrative Law Judge
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