BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Reading, Blue Mountain and Northern 		:
Railroad Company					:
							:
	v.						:		C-2014-2426416									:
Commonwealth of Pennsylvania, Pennsylvania	:
Department of Transportation				:



RECOMMENDED DECISION GRANTING REQUEST FOR LEAVE TO WITHDRAW COMPLAINT


Before 
David A. Salapa
Administrative Law Judge


INTRODUCTION


A railroad filed this complaint alleging that overweight trucks were using one of its crossings.  This decision grants the railroad’s request to withdraw the complaint.


HISTORY OF THE PROCEEDING


On June 13, 2014, the Reading, Blue Mountain and Northern Railroad Company (Railroad) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against the Pennsylvania Department of Transportation (DOT).  The complaint alleges that by order dated August 17, 2009 at A-2009-2120719, the Commission ordered the Railroad to replace the existing surface of the crossing where State Route 0940 crosses the Railroad’s facilities in the Borough of White Haven (Borough), Luzerne County (County).  According to the complaint the Railroad performed this work at a cost of $105,000.

The complaint alleges that trucks weighing over 95,000 pounds are being issued permits by DOT allowing the trucks to use the rail-highway crossing.  According to the complaint, the trucks are damaging the crossing surface, which is maintained by the Railroad.  The complaint further alleges that the Railroad installed the new crossing surface less than five years ago and the truck traffic is causing the crossing surface to deteriorate at a rapid rate.

The complaint requests that the Commission direct DOT to discontinue issuing permits allowing overweight trucks to use the rail-highway crossing, order DOT to reimburse the Railroad for the damage to the crossing caused by the overweight trucks and order DOT to require overweight trucks using the crossing to be bonded to assure payment for the costs of repairing and maintaining the crossing.

On July 3, 2014, DOT filed an answer with new matter and preliminary objections in response to the Railroad’s complaint.  The answer denies that DOT is a public utility but rather an agency of the Commonwealth of Pennsylvania.  The answer admits that DOT has issued permits, in accordance with its statutory authority, allowing vehicles weighing 95,000 pounds to travel on State Route 0940.  The answer further alleges that the trucks are hauling “beneficial combustion ash”, pursuant to 75 Pa.C.S. § 4979.2, which provides that vehicles hauling “beneficial combustion ash” may not travel upon interstate highways.

The new matter alleges that the Commission, by Secretarial Letter dated November 22, 2011 at A-2011-2264535, has ordered the Railroad to maintain the rail-highway crossing where State Route 0940 crosses its facilities.  The new matter further asserts that the Railroad made similar claims regarding the State Route 0940 rail-highway crossing in a complaint filed at C-2013-2357454.  Attached to the answer with new matter is a copy of the complaint, marked as Exhibit A.  The Railroad subsequently withdrew the complaint at C-2013-2357454 and the Commission closed that complaint by order dated July 30, 2013.  Attached to the answer with new matter is a copy of the Commission order, marked as Exhibit B.

The new matter further states that DOT enjoys official and sovereign immunity and has not waived its immunity.  The new matter contends that the relief sought by the Railroad, requiring DOT to bond certain State Routes or seeking damages from DOT, does not fall under any of the exceptions to sovereign immunity.

The new matter acknowledges that the Commission has the authority, pursuant to 66 Pa.C.S. §§ 2702 and 2704, to order the construction, relocation, alteration, protection or abolition of rail-highway crossings.  However, the new matter points out that the Railroad is not seeking to construct, relocate, alter, protect or abolish a crossing.  The answer with new matter requests that the Commission dismiss the Railroad’s complaint.

DOT’s preliminary objections, pursuant to 52 Pa.Code §5.101(a)(1) assert that the Commission lacks subject matter jurisdiction over the Railroad’s complaint.  The preliminary objections reassert that the Railroad is not seeking to construct, relocate, alter, protect or abolish a rail-highway crossing, pursuant to 66 Pa.C.S. §§2702 and 2704.  Therefore, the Commission does not have jurisdiction over the complaint, pursuant to 66 Pa.C.S. §2702 and 2704.

The preliminary objections also assert that DOT is not a public utility as defined by 66 Pa.C.S. §102.  Therefore, the new matter argues that DOT does not have public utility facilities that are subject to the Commission’s jurisdiction, pursuant to 66 Pa.C.S. §1501.

The preliminary objections also contend that the Commission lacks jurisdiction over the issuance of special hauling permits and lacks the authority to order DOT to require trucks using the crossing to be bonded.

The preliminary objections further assert that, pursuant to 52 Pa.Code § 5.101(a)(4), the Railroad’s complaint fails to state a claim upon which relief can be granted.  The preliminary objections point out that 66 Pa.C.S. § 701 authorizes complaints to be filed against public utilities regarding violations of the Public Utility Code or Commission regulations.  DOT’s preliminary objections contend that the Railroad’s complaint fails to demonstrate that DOT is a public utility and fails to allege that DOT has violated any provision of the Public Utility Code or Commission regulations.  The preliminary objections request that the Commission dismiss the Railroad’s complaint.

By notice dated July 7, 2014, the Commission notified the parties that it had assigned the case to me as motion judge.

On July 17, 2014, the Railroad filed a response to DOT’s preliminary objections.  The Railroad’s answer denies that the Commission lacks subject matter jurisdiction over the Railroad’s complaint.  The answer points out that the Commission has the authority to allocate the costs associated with the repair or maintenance of a rail-highway crossing.

The Railroad’s answer contends that it is not challenging DOT’s authority to issue special hauling permits or seeking an injunction to prevent DOT from issuing the permits.  The answer asserts that the Railroad is seeking damages from DOT for the costs the Railroad has incurred in repairing damage to the crossing caused by DOT issuing the special hauling permits.  The Railroad is also seeking to have DOT be made responsible for repairs to and maintenance of the crossing.  The Railroad’s answer requests that the Commission deny DOT’s preliminary objections.

I issued an order on July 23, 2014 sustaining DOT’s preliminary objections in part, ruling that the Commission lacked the authority to award the Railroad damages, lacked the authority to order DOT to discontinue permitting overweight vehicles from using the crossing and lacked the authority to order DOT to require overweight vehicle operators to post a bond in favor of DOT and the Railroad.

While I determined that the Commission lacked the authority to grant some of the relief requested by the Railroad, I also concluded that the Railroad’s complaint could be viewed as alleging that the crossing was inadequate or dangerous.  I directed that the matter be scheduled for hearing so that the railroad could present evidence that the crossing is dangerous or inadequate.

I also determined that the Commission had not served the complaint on either the Borough or the County or made them parties respondent as required by 52 Pa.Code § 3.361.  I ordered that the Borough and County be served with the Railroad’s complaint and made parties to the proceeding.

By notice dated July 25, 2014, the Commission scheduled a hearing in this matter for September 30, 2014 in Hearing Room 2, Commonwealth Keystone Building, Harrisburg.  I issued a prehearing order on July 25, 2014, addressing, inter alia, requests for continuance, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.

On August 13, 2014, the Railroad filed a petition for leave to withdraw its complaint, pursuant to 52 Pa.Code §5.94.  The petition merely states that the Railroad wishes to withdraw its complaint without prejudice.  The petition requests that the Commission grant it leave to withdraw the complaint.

On August 14, 2014, the Borough filed an answer to the Railroad’s complaint.  The answer states that the Borough has no knowledge regarding the use of the crossing by overweight vehicles, DOT’s permitting of the overweight vehicles or the deterioration of the crossing.  The answer requests that the Commission order the Railroad and DOT to comply with the prior Commission orders regarding the crossing.

On August 15, 2014, DOT filed an answer to the Railroad’s petition to withdraw.  The answer states that DOT does not object to the Railroad withdrawing its complaint.  However DOT does object to the Railroad withdrawing the complaint without prejudice.  DOT requests that the Commission grant the Railroad’s request but that the Commission preclude the Railroad from filing any further complaints regarding cost allocation, DOT’s permitting process or the bonding of overweight vehicles at the crossing where State Route 0940 crosses the Railroad’s facilities in the Borough.  The answer requests that the Commission grant the Railroad’s petition but dismiss the complaint with prejudice.  Neither the Borough nor the County filed answers to the Railroad’s petition.

By notice dated August 18, 2014, the Commission cancelled the hearing scheduled for September 30, 2014.

The Railroad’s petition for leave to withdraw is ready for decision.  For the reasons set forth below, I will grant the petition for leave to withdraw.


FINDINGS OF FACT

		1.	The complainant in this case is the Reading, Blue Mountain and Northern Railroad Company.

		2.	The respondents in this case are the Pennsylvania Department of Transportation, the Borough of White Haven and Luzerne County.

		3.	On June 13, 2014, the Reading, Blue Mountain and Northern Railroad Company filed a complaint against the Pennsylvania Department of Transportation.

		4.	On July 3, 2014, the Pennsylvania Department of Transportation filed an answer with new matter and preliminary objections.

		5.	On July 17, 2014, the Reading, Blue Mountain and Northern Railroad Company filed a response to the Pennsylvania Department of Transportation’s preliminary objections.

		6.	An order issued on July 23, 2014 sustained the Pennsylvania Department of Transportation’s preliminary objections in part and directed that the matter be scheduled for hearing.

		7.	By notice dated July 25, 2014, the Commission scheduled a hearing in this matter for September 30, 2014 in Hearing Room 2, Commonwealth Keystone Building, Harrisburg.

		8.	On August 13, 2014, the Reading, Blue Mountain and Northern Railroad Company filed a petition for leave to withdraw its complaint.

		9.	On August 15, 2014, the Pennsylvania Department of Transportation filed an answer to the Reading, Blue Mountain and Northern Railroad Company’s petition to withdraw.

DISCUSSION

The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.94 permit parties to withdraw pleadings in a contested proceeding.  The provision at 52 Pa.Code § 5.94(a) allows withdrawal of pleadings by a petition for leave to withdraw the pleading.  The petition is granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading.

Turning first to the Railroad’s request to withdraw its June 13, 2014 complaint, the August 13, 2014 petition to withdraw states the Railroad wishes to withdraw its complaint without prejudice, presumably because the Commission cannot order the relief it is seeking.  The Commission has no interest in mandating that the Railroad continue litigation where the Commission lacks the authority to award the relief that the Railroad is seeking.  The Railroad is free to pursue the relief it is seeking in other forums.

			Turning next to any objections to the withdrawal of the June 13, 2014 complaint, DOT does not oppose the Railroad’s request to withdraw its complaint, provided that the complaint is withdrawn with prejudice.  I will reject DOT’s request that the Railroad’s complaint be withdrawn with prejudice for the reasons set forth below.

			DOT argues that because it made claims similar to the claims in this complaint in a previous complaint filed at C-2013-2357454, the Railroad is abusing the Commission’s complaint process and wasting Commission resources.  DOT concludes that the Commission should bar the Railroad from filing any further complaints raising the same issues that it has raised in this complaint.

			The Commission has in the past barred a complainant from filing further complaints with the Commission where it concluded that the Complainant had abused the Commission’s administrative process.  In those cases, the Commission found that the complainants were attempting to avoid paying their utility bills and evade having their utility service terminated.  The Commission concluded that the complainants’ conduct constituted abuse of the Commission’s formal and informal proceedings for improper purposes and precluded the complainants from filing further complaints until all arrearages on their utility bills were paid in full.  Thomas v. Peoples Natural Gas Co., Docket No. C-2009-2102194 (Order entered June 17, 2010); Seidenstricker v. Metropolitan Edison Co., Docket No. F-2008-2019388 (Order entered July 28, 2009).

[bookmark: _GoBack]			This case does not involve an attempt to avoid paying for utility service or evade utility service termination.  Rather, the complaint involves the condition of a rail highway crossing.  The Commission regulation governing rail-highway crossing complaints at 52 Pa.Code 3.361(a) provides that a complaint may be made pursuant to 66 Pa.C.S. § 2702 alleging that a crossing is dangerous or inadequate.  The Commission may order work performed at a rail-highway crossing in order to prevent accidents and promote the safety of the public.

			It would be inconsistent with the Commission’s statutory mandate at 66 Pa.C.S. §§ 2702 and 2704 to prevent accidents and promote safety if the Commission were to bar the Railroad from filing any further Complaints regarding the crossing that is the subject of this proceeding.  I cannot conclude that the Railroad filed this complaint for improper purposes where it withdrew its prior complaint requesting the same relief before the Commission had the opportunity to rule on its complaint.  I will therefore decline to bar the Railroad from filing any further complaints regarding this crossing and reject DOT’s request that the Railroad’s complaint be withdrawn with prejudice.

The Railroad is cautioned that should it file another complaint requesting the same relief, the outcome could be different.  The Railroad has received the order dated July 23, 2014, which ruled that the Commission lacked the authority to award the Railroad damages, lacked the authority to order DOT to discontinue permitting overweight vehicles from using the crossing and lacked the authority to order DOT to require overweight vehicle operators to post a bond in favor of DOT and the Railroad.  Should the Railroad file another complaint requesting the same relief, after receiving the order dated July 23, 2014, the Commission may conclude that the Railroad has filed the complaint for improper purposes and bar the Railroad from filing any further complaints requesting the same relief.

			Neither the Borough nor the County has filed an answer to the Railroad’s petition for leave to withdraw.  The Railroad, DOT, the Borough and the County are the only parties involved in this proceeding.  Therefore, there are no objections to the Railroad’s petition for leave to withdraw.

Turning finally to the public interest, the complaint does allege facts that could impact the public interest.  According to the complaint, the crossing is being damaged by trucks weighing over 95,000 pounds.  Since this is a public crossing used by the vehicle operating public, the condition of the crossing impacts the public interest.

However, the Commission has previously assigned maintenance and repair responsibilities for the crossing by Secretarial Letter, dated November 22, 2011, at A-2011-2264535.  The entities that the Commission has directed to maintain and repair the crossing have an ongoing obligation to perform the work necessary to maintain the crossing so that it can be safely used by the public.  There are no allegations in the complaint that the entities the Commission has directed to maintain and repair the crossing have failed to comply with the Commission’s order.  Therefore, it appears that granting withdrawal of the Railroad’s complaint will not impact the public interest.

Having reviewed the petition to withdraw, any objections to the petition and the public interest, I conclude that the petition to withdraw should be granted.  Granting the petition to withdraw will terminate the litigation, saving the parties the costs in time and money they would otherwise incur litigating the case.  Granting the petition to withdraw will not impact the public interest and will conserve administrative hearing resources.

CONCLUSIONS OF LAW

1.	The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2.	The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.94 permit parties to withdraw pleadings in a contested proceeding by permission of the presiding officer or Commission.

3.	In determining whether to permit withdrawal of the pleading, the presiding officer or Commission must consider the petition, any objections thereto and the public interest.

ORDER


THEREFORE,

IT IS RECOMMENDED:

1.	That the petition for leave to withdraw the June 13, 2014 complaint of the Reading, Blue Mountain and Northern Railroad Company filed at Docket No. C-2014-2426416 on August 13, 2014, is granted.

2.	That the complaint of the Reading, Blue Mountain and Northern Railroad Company at Docket No. C-2014-2426416, filed June 13, 2014, is withdrawn without prejudice.

3.	That the docket at Docket No. C-2014-2426416 is marked closed. 


Date: 	August 28, 2014					/s/				
David A. Salapa
							Administrative Law Judge
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