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Omar Ali						:
							:
	v.						:		F-2014-2417840
							:
PECO Energy Company				:



INITIAL DECISION


Before
Susan D. Colwell
Administrative Law Judge


HISTORY OF THE PROCEEDING


		The purpose of this decision is to dismiss a formal complaint for failure to establish that the utility violated an order, regulation or statute administered by the Commission.

		On April 13, 2014, Omar Ali (Complainant) filed a formal Complaint against PECO Energy Company (PECO or utility or Respondent) alleging that there are unauthorized charges on his bill and that he did not authorize a transfer.  He asks that the account be reviewed and checked for payments for the past two years and questions late fees and transfer charges of $288.73, $857.17 and $450.00 which he believes were added to his account improperly.

		The Commission's Secretary served the Complaint on PECO on April 24, 2014, and on May 12, 2014, PECO filed its Answer.  PECO states that the balance on Complainant's bill is correct and includes an amount transferred from another account in Complainant's name.  The case is a timely appeal of a Bureau of Consumer Services (BCS) informal decision at #003176631 dated February 27, 2014.

		On May 15, 2014, a telephone hearing notice was issued which set the evidentiary telephonic hearing for Tuesday, July 15, 2014, and assigned the matter to me.  On May 15, 2014, I issued a prehearing order which set forth some of the requirements for participation in a formal hearing.  In accordance with the directions in the prehearing order, PECO submitted proposed exhibits on July 8, 2014.

		On July 15, 2014, the hearing was convened as scheduled.  Complainant appeared on his own behalf, and PECO was represented by Shawane Lee, Esq.  PECO presented the testimony of one witness and sponsored 9 exhibits.  A transcript of 69 pages was generated, and the record closed upon its receipt on July 23, 2014.

		The matter is ripe for decision.


FINDINGS OF FACT

		1.	Complainant is Omar Ali, 1222 Angora Drive, Yeadon PA 19050.  Tr. 10.

		2.	Respondent is PECO Energy Company, a jurisdictional public utility providing residential gas and electric service in the Commonwealth of Pennsylvania.

		3.	Complainant has an account at 1222 Angora Street and a separate account at 17 Woodbine Avenue.  Tr. 12.

		4.	Complainant has a family of ten.  Tr. 12.

		5.	PECO's addition of a late payment charge resulted in his making payments which would not reduce the amount due.  Tr. 14.

		6.	PECO lists his accounts as one account at Angora Street and two accounts at Woodbine Avenue.  Tr. 15.

		7.	PECO closed one of the Woodbine Avenue accounts and added the balance to the other Woodbine Avenue account.  Tr. 15.

		8.	Complainant paid extra on his budget billing but the balance did not go down.  Tr. 16.

		9.	Late charges increase the balance of the accounts.  Tr. 17.

		10.	The Woodbine Avenue address is comprised of two units, front and back.  Tr. 19-21.

		11.	When Complainant's family vacated the Woodbine address, the balance was transferred to the Angora Street account.  Tr. 22.

		12.	The transferred balance is the subject of the dispute.  Tr. 22.

		13.	Teresa Ferrier[footnoteRef:1], senior regulatory assessor for PECO, appeared and testified on behalf of Respondent.  Tr. 35. [1:  The PECO witness' name is Ferrier, but the transcript erroneously refers to her as Serrier throughout.  ] 


		14.	PECO Exhibit 1 is the gas account statement for 17 Woodbine Avenue from December 7, 2011 through September 13, 2013.  Tr. 36, 38; PECO Ex. 1.

		15.	Complainant had one gas service account at the Woodbine Avenue address.  Tr. 37.

		16.	PECO did not receive full payment each month by the due date for the gas account at Woodbine Avenue.  Tr. 38; PECO Ex. 1.

		17.	When the final gas bill was rendered for the Woodbine Avenue account, there was $1,745.28 due.  Tr. 39.

		18.	Complainant was not enrolled in budget billing for gas service at the Woodbine Avenue address during the time reflected in PECO Exhibit 1.  Tr. 39.

		19.	PECO Exhibit 1 reflects monthly late charges because Complainant failed to make timely payments in full each month.  Tr. 40.

		20.	PECO Exhibit 9 is a portion of the PECO tariff which provides for the assessment of late fees for residential accounts.  PECO Ex. 9; Tr. 41.

		21.	The final balance from the Woodbine Avenue address was transferred to the account for the front apartment at that same address on September 17, 2013.  Tr. 42-43.

		22.	PECO Exhibit 2 is an account statement for Woodbine Avenue Front apartment, gas and electric service.  Tr. 43; PECO Exhibit 2.

		23.	PECO Exhibit 2 shows that Complainant carried a credit balance on the Woodbine Avenue Front apartment until the balance from the back apartment was transferred on September 17, 2013.  Tr. 44-45; PECO Exhibit 2.

		24.	After September 17, 2013, late payment charges were assessed to the account.  Tr. 45.

		25.	Complainant's bill as of June 11, 2014, was $1,564.94.  Tr. 46.

		26.	Complainant does not have a payment agreement with PECO.  Tr. 46.

		27.	PECO Exhibit 3 is 2-page document labeled Payment Agreement History for the Woodbine Apartment Front account.  Tr. 46; PECO Exhibit 3.

		28.	PECO Exhibit 4 is a BCS decision report on BCS case no. 002729077, issued November 2, 2010, which establishes a payment agreement of the special budget amount plus $49 on the arrears of $1,174.57.  PECO Exhibit 4; Tr. 47.

		29.	PECO Exhibit 5 is a BCS decision report dated November 9, 2011, indicating that the Complainant's balance at the Woodbine Avenue address was $1,567.84 but was not eligible for a payment agreement because the Complainant had defaulted on the prior payment agreement before paying it off.  Tr. 47-48; PECO Exhibit 5.

		30.	PECO Exhibit 6 is the opening of BCS case number 3176631 on November 27, 2013, indicating that Complainant alleged that PECO was overbilling for service.  Tr. 49; PECO Exhibit 6.

		31.	PECO Exhibit 7 is a copy of a letter written by PECO to Complainant dated December 17, 2013, which lists the relevant actions in the case from the date of establishment of service at Angora Drive.  Tr. 50; PECO Exhibit 7.

		32.	PECO Exhibit 8 is a one-page copy of a BCS Decision Report dated February 27, 2014, which dismisses the informal complaint without a payment agreement.  Tr. 50; PECO Exhibit 8.

		33.	Complainant's balance was never fully paid off after he defaulted on his payment agreement.  Tr. 60.

DISCUSSION

		Complainant believes that PECO has overcharged him and seeks to have the late charges that have been placed on his account removed.

As the proponent of a Commission order, complainant has the burden of proof in this case.  66 Pa.C.S.A. § 332(a).

The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).

To establish a sufficient case and satisfy the burden of proof, complainant must show that respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), app. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Complainant must initially produce sufficient credible evidence to establish a prima facie case in order that complainant not lose summarily.  Morrissey v. Dep’t of Highways, 424 Pa. 87, 225 A.2d 895 (1967).

If complainant does so, the burden of going forward with evidence shifts to respondent to produce credible evidence of at least co-equal weight.  This burden of going forward with evidence may shift back and forth between the parties, but the ultimate burden of persuasion remains with complainant.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

Complainant has a large family that lived at two addresses, Angora Drive and Woodbine Avenue, which was divided into two apartments.  PECO offered its Exhibit 1, which is a residential gas bill for Woodbine Avenue from January 4, 2012 through September 17, 2013, when the balance was transferred to the account listed on Exhibit 2, which is combined gas and electric for Woodbine Avenue Front.

What the Company records show is that Complainant paid his Woodbine Avenue Front combined gas and electric bill fully and even in advance.  His payments were not quite monthly, but there was enough money in the account to cover the missed payments.  The credit to his account ranged from $25.00 to $483.62.  PECO Exhibit 2.

The second Woodbine Avenue account is for gas only and starts with a balance of $1,691.82 on January 4, 2012, but with no explanation of why there was a balance when the second account was consistently overpaid.  The late charges to the account are significant, ranging from $16.53 on January 7, 2013, to $23.79 on June 5, 2013 and adding up to $383.57, or roughly $20 per billing cycle.

The Complaint questions three specific dollar amounts but Complainant does not explain from where the numbers that he questions in his Complaint are derived, nor does he explain why the bills that he attached to his Complaint are at issue.  He argues that PECO has made mistakes but does not indicate where these mistakes occurred on any bill nor does he point to an instance in the PECO exhibits which would show these errors.  He could not articulate what the disputed amount was.  Tr. 22.

He states that the cumulative late payment charges result in his being unable to reduce his bill.  Tr. 14.  He states that if the math is done, there is a discrepancy in the way that the billing was handled, Tr. 15, but he does not point out where that error occurs.

He indicated that when one of the Woodbine accounts was closed, a bill for $350 was sent.  Tr. 15.  He states that he disputes this charge but does not indicate why.

Complainant states that he was on budget billing, Tr. 16, but there is no indication in the Company records that he was ever on budget billing.

Complainant has not established a prima facie case that PECO did anything wrong.  PECO Exhibit 7 is a chronological listing of events from the establishment of service at Angora Avenue on December 21, 2001 through December 17, 2013, the date of the letter, and explains the events thoroughly.  Complainant has not provided any evidence to establish that any PECO action was a violation of the utility's duty to provide reasonable and adequate service under 66 Pa.C.S.
§ 1501 nor of any order, regulation or statute administered by the Commission.

		Accordingly, the Complaint is dismissed.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter involved in this matter.

2.	As the proponent of a Commission order, complainant has the burden of proof in this case.  66 Pa.C.S.A. § 332(a).

3.	The “burden of proof” is composed of two distinct burdens: the burden of production and the burden of persuasion.  Hurley v. Hurley, 2000 Pa.Super. 178, 754 A.2d 1283 (2000).

4.	To establish a sufficient case and satisfy the burden of proof, complainant must show that respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).

5.	Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), app. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

6.	Complainant must initially produce sufficient credible evidence to establish a prima facie case in order that complainant not lose summarily.  Morrissey v. Dep’t of Highways, 424 Pa. 87, 225 A.2d 895 (1967).

7.	Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.  Substantial evidence has been defined as such relevant evidence as a reasonable mind might accept as adequate to support a conclusion.  Bethenergy Mines, Inc. v. Workmen’s Compensation Appeal Bd. (Skirpan), 531 Pa. 287, 612 A.2d 434 (1992).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

8.	Complainant has not produced sufficient evidence to establish a prima facie case.



ORDER


THEREFORE,

IT IS ORDERED:

1.	That the Complaint filed by Omar Ali against PECO Energy Company at docket no. F-2014-2417840 is dismissed.

2.	That the Secretary mark this docket closed.

Dated:	August 25, 2014				___/s/________________________
							Susan D. Colwell
							Administrative Law Judge	
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