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This Initial Decision finds that Complainant is not responsible for charges incurred at the service address prior to May 20, 2013.  Complainant is also awarded a payment arrangement under The Responsible Utility Customer Protection Act, 66 Pa.C.S. § 1401, et seq.
HISTORY OF THE PROCEEDING


On or about January 3, 2014, Nathaniel Bracey (“Complainant” or “Mr. Bracey”) filed a formal Complaint against Philadelphia Gas Works (“PGW” or “Company” or “Respondent”).  The Complaint is an appeal of a Bureau of Consumer Services (“BCS”) decision in favor of PGW, BCS # 3142746. 


Complainant contends that he is not responsible for bills issued before June of 2013.  He also would like a payment arrangement on the remaining balance.



On or about January 28, 2014, PGW filed an Answer (“Answer”).  In that Answer, PGW states that Complainant established service for the service address on May 14, 2013 and that he was informed later when visiting a PGW Service Center that the balance from his mother’s account at the same address, $2,923.17, would be transferred to him.  This led to Complainant filing the instant complaint. 

The hearing was held as scheduled on June 19, 2014.  Complainant represented himself and presented the following exhibits:
C1 – Deed to Complainant for Upper Darby Residential Property dated 
         June 25, 2006  
C2 – Wage and Tax Statement 2006

C3 – Wage and Tax Statement 2005

C4 – Pay Stub 2006
C5 – Wage Statement 2009 

C6 – Wage Statement 2010


PGW was represented by Graciela Christlieb, Esq., who presented one witness, PGW Customer Review Unit Officer Cynthia Garner.  Attorney Christlieb presented the following exhibits:
PGW1 – Contact for Premise

PGW2 – Statement of Account

PGW3 – High Bill Letter

PGW4 – Settlement Offer

PGW5 – BSC Decision

PGW6 – Statement of Account

PGW7 – Notice of Acceptance


All exhibits were admitted.  The record closed on July 21, 2014 upon receipt of the transcript. 

FINDINGS OF FACT

1. Complainant is the PGW customer of record for the service address, 5702 Overbrook Avenue in Philadelphia, Pennsylvania. 

2. Respondent is PGW, a jurisdictional public utility in Pennsylvania. 

3. Complainant’s mother, Mrs. Bernice Fields, was the record owner of the service address.  (Tr. 31-32).
4. Mrs. Fields was the PGW customer of record for the service address until May of 2013.  (PGW 1, Tr. 17).
5. Complainant contacted PGW in May of 2013 and became the customer of record for the service address at that time.  (PGW 1).

6. A credit report links Complainant to the service address as of 1994, twenty years ago.  (Tr. 22).

7. Complainant resided in Albany, New York, Upper Darby/Yeadon and Lansdowne subsequent to 1994 and prior to becoming customer of record for the service address in May of 2013.  (C1-6; Tr. 5-7).

8. A sibling of Complainant lived at the service address prior to Complainant becoming the customer of record for the service address in May of 2013.  (Tr. Tr. 5-7).

9. The PGW account balance for the service address as of the date of the hearing was $6,127.33.  (Tr. 34).
10. The amount transferred from the account of Mrs. Fields to Complainant was $2,923.17.  (PGW 2; PGW 1, p. 2).

11. Complainant resides alone and receives income of $500 every two weeks.  (Tr. 37).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Commw. 2012).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).


An “Applicant” is defined as “A natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential public utility service is requested.”  Public Utility Code at Section 1403. 66 Pa.C.S. § 1403. 


A “Customer” is a natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.  Id. 

An “Occupant” is defined as “A natural person who resides in the premises to which public utility service is provided.”  52 Pa.Code § 56.2.  Pursuant to the Public Utility Code at Section 1407(d), “A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.”  66 Pa.C.S. § 1407(d). 

Section 1407(e) of the Public Utility Code states, “A public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the commission.”  See also 52 Pa.Code § 56.35.

The Responsible Utility Customer Protection Act (Chapter 14) applies when a Complainant is seeking a payment arrangement.  This authorizes the Commission to establish payment agreements between a public utility, customers and applicants within the limits established.  66 Pa.C.S. § 1405(a). 



The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq. (the Act or Chapter 14) applies to complaints alleging inability to pay and requesting a Commission-issued payment arrangement.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405 of the Public Utility Code regarding payment arrangements reads in pertinent part: 

(b) LENGTH OF PAYMENT AGREEMENTS-- The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment [*30] agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond: 

(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.
(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.
(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.
(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.
*  *  *

(d) NUMBER OF PAYMENT ARRANGEMENTS - Absent a change in income, the Commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement. A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.


Complainant contends that he is not responsible for bills prior to June of 2013 and would like a payment arrangement on the remaining amount.  The evidence supports a finding that Complainant is not responsible for bills issued before June of 2013 and that he is responsible for all PGW charges incurred after that date.  He is also given a payment arrangement. 
Liability for PGW Bills incurred Prior to June of 2013. 


There is no dispute that Complainant was an Applicant for service under 66 Pa.C.S. § 1403 in May of 2013.  It is PGW’s position that Complainant was “associated” and “linked” to the service address and therefore is liable for the transferred amount under 66 Pa.C.S. § 1407(d) and (e). 



Complainant contends that he did not live at the service address prior to May of 2013 and therefore he is not responsible for bills issued for PGW services prior to that date.  Complainant’s testimony regarding his residency was credible.  He also stated that his mother lived at the service address prior to her passing in 2010, that a sibling subsequently resided at the service address and that he, Complainant, took over the bills and responsibility because his sibling did not handle matters properly.  (Tr. 7).  He also presented pay stubs and pay statements showing a Yeadon, PA address from 2006-2010 and a deed showing that he purchased property in Upper Darby, Pennsylvania in 2005. He also testified that he lived in Albany, New York, Yeadon and Lansdowne prior to 2013. (FOF 7, Tr. 5).  A prima facie case was established.  

PGW presented rebuttal testimony.  PGW Customer Review Unit Officer Cynthia Garner testified that it was PGW’s belief that Complainant resided at the property during the period the transferred amount was accrued.  Ms. Garner testified that a credit report “linked [Complainant] to the property as of April 1994.”  Tr. 19.  She also stated that the account had a zero (0) balance in September of 2011 and that the entire transferred amount was accumulated after that date.  (Tr. 28).  She further testified that it was PGW’s position that Complainant resided at the property during that period and that it was a based on a credit report showing that Complainant was associated with the property from 1994 until May of 2013.  (Tr. 22).  A letter sent to Complainant by PGW states that Complainant was “associated” with the property from 04/22/1994 to 05/14/2013.  (PGW3).  The preponderance of the evidence favors Complainant, however.  

PGW records show no contact with Complainant until May of 2013.  PGW based its transfer of the outstanding balance on a credit report reportedly reviewed.  Although 66 Pa.C.S. § 1407(e) lists a credit report as one method that can be used by a utility to establish responsibility for a bill, the credit report information presented here was meager.  The testimony was that the credit report showed that Complainant is “associated” with the service address from 1994 through 2013.  The accuracy of such a report is brought into question by the pay stubs showing a different address and the deed for yet another address during that period.  (FOF 7).  There was no testimony or evidence showing that Complainant, as stated in 1405(e), “resided” at the service address.

Further, the original “link” of Complainant to the service address was from 1994, twenty years ago.  (Tr. 19).  PGW records state that Complainant was “explained company policy regarding balance transfer and being linked to premise this was a mother to son transfer…”  (PGW1, p. 3).  The fact that Complainant was the son of the previous customer of record does not automatically make him responsible for the balance.  

Also, PECO’s witness Ms. Garber had not personally reviewed the credit report and the report was not presented as evidence.  Ms. Garner also truthfully stated that she did not know whether the report showed that the Complainant was associated with other addresses between 1994 and 2013.  (Tr. 33). 

By “the smallest amount,” the evidence favors Complainant and therefore Complainant prevails here.  He is not responsible for bills incurred prior to May of 2013.  He is responsible for any PGW services provided thereafter, however.  Subtracting the transferred amount from the balance, as of the date of the hearing, Complainant owed PGW $3,206.16 ($6,127.33 - $2,923.17). 

Payment Arrangement 

There is no disagreement that Complainant was an Applicant and is now a Customer of PGW.  The Commission may establish payment agreements between a public utility, customers and applicants within the limits established.  66 Pa.C.S. § 1405(a). 

Complainant has not received a previous payment agreement.  66 Pa.C.S. § 1407(d).  He lives alone and has income of $500 every two weeks or $13,000 per year.  66 Pa.C.S. § 1405.  The poverty guidelines for a household of one are as follows:

	Size of family unit 
	100 Percent of Poverty
	110 Percent of Poverty
	125 Percent of Poverty
	150 Percent of Poverty
	175 Percent of Poverty
	185 Percent 
of Poverty
	200 Percent of Poverty

	1
	$11,490
	$12,639
	$14,363
	$17,235
	$20,108
	$21,257
	$22,980


http://liheap.ncat.org/profiles/povertytables/FY2014/popstate.htm.  Complainant’s income is more than 100% but less than 150% of poverty.  Therefore Complainant can receive and is given a five year payment arrangement under 66 Pa.C.S. §§ 1405(b)(1). 

Conclusions of Law



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.



2.
Complainant has met his burden of proof in establishing that he is not responsible for PGW bills incurred prior to May 2013.  66 Pa.C.S.A. § 332(a).



3.
Complainant is eligible for a PUC payment arrangement.  66 Pa.C.S. § 1405. 
ORDER


THEREFORE,


IT IS ORDERED
1. That the Complaint of Nathaniel Bracey against Philadelphia Gas Works at Docket No. F-2014-2399842 is granted.
2. That Nathaniel Bracey shall make monthly payments consisting of his current bill plus one sixtieth (1/60th) of the balance accrued on his account, beginning with the first billing due date following the entry of a final Commission Order in this case.
3.
That as long as Nathaniel Bracey keeps the payment schedule stated in this order, Philadelphia Gas Works shall not suspend or terminate his utility service except for valid safety or emergency reasons or assess late payments or finance charges against his account.
4.
That if Nathaniel Bracey does not keep the payment schedule stated in this order, Philadelphia Gas Works is authorized to suspend or terminate his utility service in accordance with the Commission's statute and regulations.
5.
That the Secretary mark this docket closed. 
Date:
  August 5, 2014  




/s/












Darlene D. Heep








Administrative Law Judge

� 	Complainant requested a payment arrangement during the hearing.  PGW did not object.  (Tr. 35).
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