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history of the proceeding

This decision sustains a formal Complaint which Lisa Jones (Ms. Jones or Complainant) filed with the Pennsylvania Public Utility Commission (Commission) against Philadelphia Gas Works (Respondent, PGW, or the Company) on June 20, 2013, at Docket No. F-2013-2370462.  The Complaint is a timely appeal of a decision rendered on Ms. Jones’ informal complaint by the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 3065296.  The Complainant alleges that PGW is improperly holding her responsible for gas used by her tenant and requests that the situation be rectified in order to allow her to obtain gas service in her name.
On July 15, 2013, Respondent filed an Answer denying the material allegations of the Complaint.

A Hearing Notice dated August 16, 2013, informed the parties that the initial hearing in this matter was scheduled for Thursday, December 5, 2013, at 10:00 a.m.

A Prehearing Order was issued on September 16, 2013, advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding. 

Due to a conflict in scheduling, a Hearing Cancellation/Reschedule Notice was issued on October 11, 2013, informing the parties that the initial hearing in this matter was rescheduled for Wednesday, January 15, 2014, at 10:00 a.m.

Prior to the hearing, the Complainant requested a continuance of the hearing in order to obtain legal representation in this matter.  Counsel for PGW did not object to the request for a continuance.  Ms. Jones’ request was granted and the January 15, 2014 hearing was cancelled. 

A second Hearing Cancellation/Reschedule Notice was issued on February 9, 2014, informing the parties that the initial hearing in this matter was rescheduled for Friday, March 28, 2014, at 10:00 a.m.

A new Prehearing Order was issued on February 27, 2014, advising the parties of the date and time of the scheduled hearing and informing them of the procedures applicable to this proceeding. 

On March 27, 2014, Ms. Jones’ submitted via Facsimile another request for a continuance of the scheduled hearing, this time citing a recently diagnosed medical condition.  By letter dated March 27, 2014, PGW objected to this request for a continuance of the hearing.  On the same day, I contacted both parties and informed them that Ms. Jones’ recent request  to continue the scheduled hearing was denied, but that I was willing to accommodate her medical condition by conducting the hearing via telephone if the parties could commit to exchanging proposed exhibits prior to the hearing.  Both parties accepted these changes and the initial hearing convened telephonically on March 28, 2014, at 10:00 a.m.  Lisa Jones appeared pro se and testified in support of the Complaint.  Laureto Farinas, Esq. represented the Respondent and presented the testimonies of Cynthia Garner and Timothy Sullivan.  The Respondent sponsored five (5) exhibits, all of which were admitted into the record.  

Before concluding the hearing, I directed the Respondent to submit, as a late-filed exhibit, information regarding the gas appliances that were found to be operational at the Service Address on February 25, 2013.  In addition, I directed the Complainant to submit documents substantiating her claims that Lisa Hopes-Booker and all other occupants of the Service Address were evicted in November of 2012, and that the Complainant did not reside at the Service Address prior to November of 2012.  The parties were instructed that late-filed exhibits were due by April 14, 2014, with written objections due by April 24, 2014. 

The Complainant’s late-filed Exhibit 1 and PGW’s late-filed Exhibit 6 were both submitted in a timely fashion.  As of the date of this Initial Decision, the Complainant has not filed any objections to PGW’s late-filed Exhibit 6.  The Respondent has indicated that it has no objection to the admission into the record of the Complainant’s late-filed Exhibit 1.  No objections having been filed, the Complainant’s late-filed Exhibit 1 and PGW’s late-filed Exhibit 6 are hereby admitted into the record in this matter.  

The record closed on April 28, 2014.

FINDINGS OF FACT

1.
The Complainant is Lisa Jones, who owns the property at 2616 West Arizona Street, Philadelphia, PA 19132 (Service Address).  Tr. 6-7.

2.
The Respondent is Philadelphia Gas Works.

3.
Beginning on January 15, 2006, Ms. Jones was the ratepayer of record for gas service at 1515 North 9th Street, Philadelphia.  Her account with PGW for 1515 North 9th Street (Account No. 61112225204) was established on January 15, 2006, and was active as of June 5, 2012.  Tr. 42; PGW Exhibit 5 at 3; PGW Exhibit 1 at 3; PGW Exhibit 3 at 1.  

4.
Between March 3, 2012, and March 3, 2013, Lisa Jones was leasing the property at 818 N. 5th Street, Philadelphia, PA 19123 and residing there.  Tr. 54, Jones’ late-filed Exhibit 1. 

5.
Lisa Hopes-Booker was a tenant of Lisa Jones at the Service Address for approximately six (6) years.  Tr. 14.
6.
Lisa Hopes-Booker was PGW’s customer at the Service Address from August 13, 2007 to October 20, 2009.  Tr. 37, PGW Exhibit 1.
7.
On October 20, 2009, gas service at the Service Address was transferred to Lisa Hopes-Booker’s mother’s name, Virginia Hopes.  Tr. 37, PGW Exhibit 1.

8.
On or about July 22, 2010, PGW terminated gas service at the Service Address for nonpayment of an outstanding balance.  Tr. 38, 40, PGW Exhibit 1.
9.
On August 30, 2012, Ms. Jones began the eviction process against Lisa Hopes-Booker and “All Occupants” at the Service Address by filing a Landlord and Tenant Complaint with the Philadelphia Municipal Court.  Jones’ late-filed Exhibit 1.

10.
On November 8, 2012, Ms. Jones obtained an Alias Writ of Possession against Lisa Hopes and “All Occupants” at the Service Address.  Jones’ late-filed Exhibit 1.
11.
The Alias Writ of Possession or eviction was executed on November 27, 2012.  Jones’ late-filed Exhibit 1.
12.
Between July 22, 2010, and February 21, 2013, PGW was not recording any gas usage from the gas meter serving the Service Address.  Tr. 38.

13.
On February 22, 2013, a service technician from PGW visited the Service Address on a meter reclamation service order but was refused access to the premises.  Instead, he was asked to return at a later date.  Tr. 38, PGW Exhibit 1. 

14.
The service technician referred the matter to PGW’s meter investigation unit, which on February 25, 2013, sent other technicians to the Service Address to perform a safety check.  Tr. 38, PGW Exhibit 1.

15.
The technicians from PGW’s meter investigation unit, who visited the Service Address on February 25, 2013, found that the gas meter serving the property was tampered with and that the electronic recording device (ERT) head and index were removed from the meter.  Tr. 38, 60-61, PGW Exhibit 1.

16.
The technicians shut the gas service off at the Service Address with a bike lock and locking plugs inlet to outlet.  Tr. 38, 61, PGW Exhibit 1.

17.
A post-termination notice was left at the Service Address after the gas service was shut off.  Tr. 39, PGW Exhibit 1.

18.
Also on February 25, 2013, the Complainant contacted the Respondent asking that service be restored at the Service Address in her name.  Tr. 40, PGW Exhibit 1. 

19.
On February 25, 2013, PGW informed Ms. Jones of the terms for the restoration of service at the Service Address.  These terms included $5,723.07 for previously unbilled service due to the tampered meter bypass, a service turn on charge of $123.23, and a security deposit in the amount of $380.00, for a total of $6,226.30.  Tr. 40, 43, PGW Exhibit 1.

20.
The $5,723.07 amount for previously unbilled service covered the period July 22, 2010 to February 25, 2013, and was based on prior usage at the Service Address.  Tr. 40, PGW Exhibits 1, 3.

21.
The calculations for previously unbilled service at the Service Address were based on prior usage at the premises during the year August 24, 2009 to July 22, 2010.  Tr. 40, 43-47, PGW Exhibits 1, 3.

DISCUSSION

In the present formal Complaint, Ms. Jones alleged that PGW is improperly holding her responsible for gas used by her tenant and requests that the situation be rectified in order to allow her to obtain gas service in her name.  As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  In Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980) (Waldron), the Commission explained the process for initially meeting the burden of proof.  A complainant must first establish a prima facie case, showing that the utility breached some duty owed to the complainant, in that the utility violated the Public Utility Code or a regulation or order of the Commission.  66 Pa.C.S. § 701.  If the complainant establishes a prima facie case, then the burden of going forward with the evidence, but not the ultimate burden of proof, shifts to the utility to rebut the prima facie case with evidence which is at least co-equal.  If the utility presents co-equal evidence, the burden of going forward shifts back to the complainant, to rebut the utility’s case by a preponderance of the evidence.  Poorbaugh v. West Penn Power Company, 1994 Pa. PUC LEXIS 95 (Poorbaugh).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission's decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the complainant shifts to the respondent.  If the evidence presented by the respondent is of co-equal weight, the complainant has not satisfied her burden of proof.  The complainant would be required to provide additional evidence to rebut the evidence of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).

At the hearing, Ms. Jones testified that she owns the property at 2616 West Arizona Street, Philadelphia, PA 19132.  On November 27, 2012, she had her tenant of six years, Lisa Hopes-Booker, and “All Occupants” of the Service Address evicted from the property in question.  Tr. 14.  Following the eviction, Ms. Jones took possession of the property and began the process of putting utilities in her name.  Tr. 7-11.  The Complainant testified that after she attempted to get gas service in her name, a PGW employee visited the Service Address but was denied access to the property because he failed to present identifying documents.  Tr. 8, 11.  PGW employees returned two days later and this time they were granted access to the basement of the Service Address.  Tr. 8.  According to Ms. Jones, they removed the meter serving the Service Address and provided her with the telephone number of the Pennsylvania Public Utility Commission.  Id.  After the removal of the meter, the Respondent requested that Ms. Jones pay over $6,000.00 in order to have her service turned on and placed in her name.  Tr. 19.  While she accepted responsibility for gas usage at the Service Address from November 27, 2012, to the day the meter was removed, Ms. Jones stated her belief that the majority of the $6,000.00 bill represents charges for gas used by her former tenant, Lisa Hopes-Booker, and “her family, her mother and sons and some uncle…” who resided at the Service Address until they were evicted on November 27, 2012.  Tr. 19.
In response to Ms. Jones’ testimony, PGW’s witness, Cynthia Garner, testified that Lisa Hopes-Booker was PGW’s customer at the Service Address from August 13, 2007 to October 20, 2009.  On October 20, 2009, gas service at the Service Address was transferred to Lisa Hopes-Booker’s mother’s name, Virginia Hopes.  On or about July 22, 2010, PGW terminated gas service at the Service Address for nonpayment of the outstanding balance.  Between July 22, 2010, and February 21, 2013, PGW was not recording any gas usage from the gas meter serving the Service Address.  

On February 22, 2013, a service technician from PGW visited the Service Address on a meter reclamation service order but was refused access to the premises.  Instead, he was asked to return at a later date.  The service technician referred the matter to PGW’s meter investigation unit, which on February 25, 2013, sent other technicians to the Service Address to perform a safety check.  The technicians from PGW’s meter investigation unit, who visited the Service Address on February 25, 2013, found that the gas meter serving the property was tampered with and that the ERT head and index were removed from the meter.  The technicians shut the gas service off at the Service Address.  A post-termination notice was left at the Service Address after the gas service was shut off.  

Also on February 25, 2013, the Complainant contacted the Respondent asking that service at the Service Address be restored in her name.  PGW informed Ms. Jones that, in order to restore gas service at the Service Address, she needed to pay $6,226.30, which included $5,723.07 for previously unbilled service due to the tampered meter, a service turn on charge of $123.23, and a security deposit in the amount of $380.00.  The $5,723.07 amount for previously unbilled service covered the period July 22, 2010 to February 25, 2013, and was based on prior usage at the Service Address.  The calculations for previously unbilled service at the Service Address were based on prior usage at the premises during the year August 24, 2009 to July 22, 2010. 
PGW’s second witness, Timothy Sullivan, testified further as to the condition of the gas meter found at the Service Address on February 25, 2013.  In particular, he explained that, “When [the PGW technicians] went downstairs to the meter area in the basement they found the gas meter, it was hung inlet to outlet on the meter bar with the electronic recording device and index head removed from the meter….  The ERT head and index, they’re all one sealed unit, had been removed from the gas meter….”  Tr. 60.  He explained that because the ERT head and index were removed, PGW was unable to get any manual readings from the meter.  “So it’s basically a diversion of the service around the meter.”  Tr. 61, 67.
Pursuant to the Public Utility Code at Section 1407, Subsections (d) and (e), 

(d)  Payment of outstanding balance at premises. --A public utility may also require the payment of any outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there.  
(e)  Approval. --A public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the commission. 

66 Pa.C.S.A. § 1407 (Emphasis added).  An applicant is defined as, “A natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.”  66 Pa.C.S.A. § 1403 (Emphasis added).  An occupant is defined as, “A natural person who resides in the premises to which public utility service is provided.”  52 Pa.Code § 56.2 (Emphasis added).
Similarly, Commission regulation at Title 52 of the Pennsylvania Code, Section 56.35, states: 
(a)  A public utility may require, as a condition of the furnishing of residential service to an applicant, the payment of any outstanding residential account with the public utility which accrued within the past 4 years for which the applicant is legally responsible and for which the applicant was billed properly.
(b)  A public utility may not require, as a condition of the furnishing of residential service, payment for residential service previously furnished under an account in the name of a person other than the applicant, except as provided for in paragraphs (1) and (2).

(1)  A public utility may require the payment of an outstanding balance or portion of an outstanding balance if the applicant resided at the property for which service is requested during the time the outstanding balance accrued and for the time the applicant resided there, not exceeding 4 years from the date of the service request. The 4-year limit does not apply if the balance includes amounts that the utility was not aware of because of fraud or theft on the part of the applicant.

(2)  A public utility may establish that an applicant previously resided at a property for which residential service is requested through the use of mortgage, deed or lease information, a commercially available consumer credit reporting service or other methods approved as valid by the Commission. Public utilities shall include in their tariffs filed with the Commission the methods, other than those specifically mentioned in this paragraph, used to determine the applicant's liability for any outstanding balance.

(3)  Any outstanding residential account with the public utility may be amortized in accordance with § 56.191 (relating to payment and timing).
(c)  This section does not affect the creditor rights and remedies of a public utility otherwise permitted by law.
52 Pa.Code § 56.35 (Emphasis added).
Ms. Jones does not dispute that she is the owner of the Service Address, that gas service was on at the Service Address on November 27, 2012, or that the meter found at the Service Address on February 25, 2013 was tampered with.  Tr. 7, 78.  She also assumes responsibility for gas service at the property for the period November 27, 2012 to February 25, 2013.  Tr. 19, 25-27.  However, she insists that she did not reside at the Service Address prior to November 27, 2012, and denies responsibility for the any previously unbilled service prior to November 27, 2012.  Tr. 9.  In order to support her claim, Ms. Jones has submitted several documents from the Philadelphia Municipal Court regarding the eviction of Lisa Hopes-Booker and “All Occupants” of the Service Address on November 27, 2012, along with a copy of a one-year lease (March 3, 2012 – March 3, 2013) for the property at 818 N. 5th Street, Philadelphia, PA 19123.
  Jones’ late-filed Exhibit 1.
PGW, on the other hand, has failed to show that the Complainant was an occupant or a resident of the Service Address prior to November 27, 2012.  In fact, the testimonies and exhibits put forth by PGW in this matter are devoid of any evidence or piece of information that links Ms. Jones to the Service Address as anything other than the owner of the property in question prior to February 25, 2013.  The information contained in PGW’s exhibits refutes PGW’s position that the Complainant was a resident or occupant of the Service Address prior to November 27, 2012, and is, therefore, responsible for the previously unbilled service due to theft.  First, PGW’s records indicate that Ms. Jones was the ratepayer of record for gas service at 1515 North 9th Street, Philadelphia, PA during most of the period in question (July 22, 2010 to November 27, 2012).  Her account with PGW for 1515 North 9th Street (Account No. 61112225204) was established on January 15, 2006, and was active as of June 5, 2012.  Tr. 42; PGW Exhibit 5, at 3; PGW Exhibit 1, at 3; PGW Exhibit 3, at 1.  Second, PGW’s records indicate that Ms. Jones had an active Landlord Protection Program License on file with the Respondent as of May 16, 2013, although she had not registered the Service Address in the program.  PGW Exhibit, at 5.  And finally, PGW records indicate that Virginia Hopes, mother of Lisa Hopes-Booker, established a new account with PGW at a new address on April 24, 2013, following the November 27, 2012 eviction from the Service Address.
While the record in this case leaves no doubt that unauthorized use of service occurred at the Service Address during the period July 22, 2010 through February 25, 2013, the Complainant has successfully carried her burden of proving that she is not responsible for gas service prior to November 27, 2012.  Therefore, in the ordering paragraphs to follow, Ms. Jones’ high bill complaint is sustained and PGW is ordered to recalculate Complainant's makeup bill to cover only the period November 27, 2012 to February 25, 2013.  
As for the method of calculating the makeup bill, the Commission’s regulation at 52 Pa.Code [image: image2.png]


59.22 (relating to adjustment of bills for meter error) states in pertinent part:

(c)  Nonregistering meters - If a meter has failed to register for a period, the public utility may compute the gas used by taking the average of the gas used for the nearest meter-reading period preceding and the meter-reading period immediately following the date when the meter was found to be not registering, which amount shall be assumed to be the amount of gas used by the customer during the billing period in which the meter was found not to have registered. Exceptions will be made only if the facts clearly show that the stated method does not give the correct consumption for the period. 

52 Pa.Code [image: image4.png]


59.22(c) (Emphasis added).  Ms. Jones testified that she resides at the Service Address by herself, whereas Lisa Hopes-Booker resided there with her children and other family members.  Tr. 14, 17, 19.  In addition, PGW reported that a 75,000 BTU gas house heater and a 36,000 BTU gas water heater were found operational at the Service Address on February 25, 2013.  PGW late-filed Exhibit 6.  If these were the only facts under consideration, the reasonable approach would be to ask PGW to recalculate the makeup bill based on the potential for gas usage of the gas appliances found operational at the Service Address.  However, during her testimony, Ms. Jones repeatedly stated that her tenants had damaged or removed one or several windows from the Service Address.  Tr. 13, 18.  Under these circumstances, the potential for gas usage of the two gas appliances found at the Service Address is not necessarily a better basis for calculating the makeup bill than the billing history for the premises.  Therefore, no exceptions will be made to the method delineated in 52 Pa.Code [image: image6.png]


59.22(c).  The new makeup bill shall be calculated based on the billing history for the premises.
In view of the recalculated makeup bill and this Initial Decision, PGW is also ordered to review the service turn on charge of $123.23, and the security deposit in the amount of $380.00 originally charged to Ms. Jones to ensure that they are correctly calculated and rendered pursuant to 52 Pa.Code §§ 56.32 (relating to security and cash deposits), 56.191 (relating to restoration of service – payment and timing).  PGW is further ordered to issue a new makeup bill to Complainant and provide a copy of the same to the Commission’s Bureau of Consumer Services within thirty (30) days of the date of this Order. 
CONCLUSIONS OF LAW

1. 
The party filing the Complaint bears the burden of proving that she is entitled to relief from the Commission.  66 Pa.C.S.A. § 332(a) 

2. 
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).

3. 
The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

4. 
Complainant successfully carried her burden of proving that she is not responsible for charges related to previously unbilled services due to theft covering the period July 22, 2010, to November 27, 2012.  66 Pa.C.S.A. § 1407(d) and (e); 52 Pa.Code §§ 56.2, 56.35(b).
ORDER

THEREFORE,

IT IS ORDERED:

1.
 That Lisa Jones’ Late-filed Exhibit 1 is admitted into the record in this matter.

2.
That Philadelphia Gas Works’ late-filed Exhibit 6 is admitted into the record in this matter.

3.
That the formal Complaint filed by Lisa Jones against Philadelphia Gas Works at Docket No. F-2013-2370462 is sustained.

4.
That Philadelphia Gas Works shall recalculate Lisa Jones’ makeup bill to cover only the period November 27, 2012 to February 25, 2013, in accordance with 52 Pa.Code § 59.22(a). 

5.
That, within thirty (30) days of the date of this Initial Decision, Philadelphia Gas Works shall issue a new bill to Lisa Jones detailing how the bill was recalculated.  A copy of this recalculated bill shall be served on the Commission's Bureau of Consumer Services.

Date:
August 8, 2014





/s/












Eranda Vero








Administrative Law Judge

� 	The lease for 818 N. 5th Street, Philadelphia, PA 19123 excludes gas service from the list of utilities for which the tenant, Lisa Jones, is responsible.  Jones’ late-filed Exhibit 1.
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