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	OPINION AND ORDER

BY THE COMMISSION:

		Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a “Petition for Reconsideration and Exceptions” (Petition),[footnoteRef:1] filed by La Mexicana Express Service, LLC (Applicant) on June 5, 2014, seeking reconsideration of the Opinion and Order entered May 22, 2014 (May 2014 Order), relative to the above-captioned proceeding.  No response was filed to the Petition.  For the reasons set forth herein, we will grant the Petition and approve the Application. [1: 		The pleading is properly considered a Petition for Reconsideration, since it seeks relief following a final decision of the Commission, pursuant to Subsections 703(f) and (g) of the Public Utility Code (Code), 66 Pa. C.S. §§ 703(f) and (g) as well as Section 5.572 of our Regulations, 52 Pa. Code § 5.572. ] 


History of Proceeding

		On October 11, 2012, the Applicant filed the above-captioned Application for paratransit service.  Public notice of the Application was published in the Pennsylvania Bulletin on February 2, 2013, at 43 Pa. B. 788, with protests due to be filed by February 19, 2013.  A Protest was filed by Kutztown Area Transport Service, Inc., on February 13, 2013.  The Application and the Protest were then referred to the Office of Administrative Law Judge (OALJ) for the scheduling of a hearing.  

On March 25, 2013, a restrictive amendment was filed by both Parties.  On June 5, 2013, the now unopposed Application was referred to our Bureau of Technical Utility Services (TUS) for processing under modified procedure.  

In its Application, the Applicant stated that Jose Narriso Mizhquiri was the sole member of the Applicant.  By letter of June 5, 2013 (June 2013 Letter), sent to the Applicant’s attorney, TUS requested that the Applicant submit a Verified Statement of Applicant and statements in support of the Application within thirty days of the date of issuance of the June 2013 Letter.  By letter dated July 8, 2013, the Applicant was granted an extension, until July 20, 2013, in which to submit the required information.  The Applicant submitted information on July 11, 2013.  

TUS notified the Applicant that its Verified Statement was found to be insufficient, and additional information was requested by August 6, 2013.  On July 29, 2013, the Applicant requested an extension, until August 26, 2013, to submit the requested information.  That request was granted by correspondence dated August 5, 2013.  The Applicant subsequently requested an extension, until September 12, 2013, to submit the required additional information.  That extension was granted, and the additional information was submitted on September 10, 2013.    
    
  In pertinent part, the Applicant’s additional information stated:

My name is Daniel S. Caisaguano, and I am the Manager and a Member of Applicant. . . .  As such, I am authorized to give this statement.

Although the original application to this Commission listed Jose Narciso Mizhquiri as the sole member of Applicant, such was incorrect as Applicant had two members, [i.e.,] Jose Narciso Mizhquiri and Daniel S. Caisaguano at the time Applicant submitted its original application to this Commission.  Subsequent to the filing of the original application, but prior to the submission of Applicant’s Verified Statement in support of the Application, Mr. Mizhquiri withdrew as a member of Applicant thereby leaving Daniel S. Caisaguano as the sole member of Applicant.

Supplemental Verified Statement of Applicant Amending Application and June 19, 2013 Statement of Applicant, at 1.

By Order entered October 17, 2013 (October 2013 Order) we denied the Application.  On October 29, 2013, the Applicant filed a “Petition for Reconsideration and Exceptions to Order” (October 2013 Petition) seeking reconsideration of the October 2013 Order and a grant of the Application.  No response to the October 2013 Petition was filed.  We granted reconsideration, pending consideration on the merits, by Order entered November 14, 2013.

	By Order entered January 9, 2014, we took the following actions: (1) granted the Applicant’s October 2013 Petition, in part; (2) vacated the October 2013 Order; and (3) referred this matter to TUS for such further action as may be warranted. 

	On January 14, 2014, TUS sent a Letter to the Applicant’s counsel which requested that, in order for the Application to be processed, the following items, among others, be provided:  (1) information on the Applicant’s business plan; (2) a balance sheet; (3) documents authenticating Mr. Caisaguano’s status as sole member of the Applicant and his prior business experience; (4) a description of the Applicant’s proposed driver training program; and (5) a description of the Applicant’s proposed system for monitoring the status of its drivers’ licenses and any criminal record they may have.  On February 13, 2014, the Applicant submitted a Letter dated February 12, 2014, a Business Plan of Applicant for Motor Carrier Authority (Business Plan), and a Verified Statement that all facts submitted were true and correct.  

	In the May 2014 Order, the Commission stated that, after review of the additional material submitted, it concluded that the Applicant had still failed to demonstrate that it possesses the technical and financial ability to provide the proposed service, as required by Section 41.14(b) of our Regulations, 52 Pa. Code § 41.14(b).  The Commission further concluded that the Applicant had failed to demonstrate that it has a propensity to operate safely and legally. 

	The instant Petition was filed as above noted.  By Order entered June 19, 2014, we granted reconsideration, pending review of and consideration on the merits, in order to preserve jurisdiction over this matter.
  				
	Discussion

	We note that any issue not specifically addressed herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. §§ 703(f) and 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision, which provides that:  

Petitions for rehearing, reargument, reconsideration, clarification, rescission, amendment, supersedeas or the like must be in writing and specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by petitioner, with appropriate record references and specific requests for the findings or orders desired.

Additionally, we recognize that, while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time "[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them."  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise "new and novel arguments" not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559.

Additionally, pursuant to the Code, 66 Pa. C.S. § 1103(a), this Application should be granted only if the Commission finds that “the granting of such certificate is necessary or proper for the service, accommodation, convenience or safety of the public.”  In order to make these determinations, the Commission, in a policy statement, set forth the criteria to be taken into consideration.  These factors, found at 52 Pa. Code § 41.14, are:

§ 41.14. Evidentiary criteria used to decide motor common carrier applications--statement of policy.

  (a)	An applicant seeking motor common carrier authority has a burden of demonstrating that approval of the application will serve a useful public purpose, responsive to a public demand or need.

  (b)	An applicant seeking motor common carrier authority has the burden of demonstrating that it possesses the technical and financial ability to provide the proposed service.  In addition, authority may be withheld if the record demonstrates that the applicant lacks a propensity to operate safely and legally.  In evaluating whether a motor carrier applicant can satisfy these fitness standards, the Commission will ordinarily examine the following factors, when applicable:

	(1)	Whether an applicant has sufficient capital, equipment, facilities and other resources necessary to serve the territory requested.

	(2)	Whether an applicant and its employees have sufficient technical expertise and experience to serve the territory requested.

	(3)	Whether an applicant has or is able to secure sufficient and continuous insurance coverage for all vehicles to be used or useful in the provision of service to the public.

	(4)	Whether the applicant has an appropriate plan to comply with the Commission’s driver and vehicle safety regulations and service standards contained in Chapter 29 (relating to motor carriers of passengers).

	(5)	An applicant’s record, if any, of compliance with 66 Pa. C.S. (relating to the Public Utility Code), this title and the Commission’s orders.

	(6)	Whether an applicant or its drivers have been convicted of a felony or crime of moral turpitude and remains subject to supervision by a court or correctional institution.

  (c)	The Commission will grant motor common carrier authority commensurate with the demonstrated public need unless it is established that the entry of a new carrier into the field would endanger or impair the operations of existing common carriers to an extent that, on balance, the granting of authority would be contrary to the public interest.

  (d)	Subsections (a) and (c) do not apply to an applicant seeking authority to provide motor carrier of passenger service under §§ 29.331--29.335 (relating to limousine service.)


The Commission has stated that it promulgated the transportation regulatory policy statement at 52 Pa. Code § 41.14 “to eliminate monopolistic protection of existing motor carriers and to promote healthy competition among motor carriers for the purpose of assuring the availability of transportation service commensurate with the demonstrated public demand/need.”  In Re: Blue Bird Coach Lines, Inc., 72 Pa. P.U.C. 262, 274 (1990).

		Thus, in order to approve an application for a Certificate, the Commission must find that an applicant has sustained its burden of proving, by substantial evidence, a public demand or need for the service as well as that it possesses the requisite technical and financial fitness and propensity to operate safely and legally.  

The Petition 

		The Applicant, in its Petition, makes two basic arguments.  The Applicant argues initially that the May 2014 Order erred in its conclusion that the Applicant did not establish that it possesses the requisite financial fitness to begin operations, pursuant to Section 41.14(b) of our Regulations, supra.  May 2014 Order at 2; Petition at 2-4.  The Applicant notes that, in February 2014, it submitted a Statement of Financial Position (Balance Sheet) as part of its Business Plan.  Petition at 3-8.

		Second, the Applicant objects to the conclusion of the May 2014 Order that the Applicant lacks the propensity to operate safely and legally, pursuant to Section 41.14(b) of our Regulations, supra.  May 2014 Order at 2; Petition at 6-7.  The Applicant contends that Mr. Caisaguano’s motor vehicle code violations were being wrongly attributed to the Applicant.  Petition at 7.  The Applicant also notes that the violations attributed to Mr. Caisaguano are not violations of the Code or the Commission’s Regulations or Orders.  Id. at 6.

Disposition

As stated above, Petitions for Reconsideration are governed by Duick, which essentially requires a two-step analysis.  First, we determine whether a party has offered new and novel arguments, or identified considerations that appear to have been overlooked or not addressed by the Commission in its previous order.  We will not reconsider our previous decision based on arguments that have already been considered.   However, we will not necessarily modify our prior decision just because a party offers a new and novel argument, or identifies a consideration that was overlooked or not addressed by the Commission in its previous order.  The second step of the Duick analysis is therefore to evaluate the new or novel argument, or overlooked consideration, in order to determine whether to modify our previous decision.  

Our May 2014 Order was essentially based on three findings: (1) the Applicant failed to demonstrate that it possesses the financial ability to provide the proposed service; (2) the Applicant failed to demonstrate that it possesses the technical ability to provide the proposed service; and (3) the Applicant failed to demonstrate that it has a propensity to operate safely and legally. 

With regard to the Applicant’s financial fitness, our Statement of Policy requires an Applicant to demonstrate that it has “sufficient capital, equipment, facilities and other resources necessary to serve the territory requested,” 52 Pa. Code 
§ 41.14(b)(1), and that it “has or is able to secure sufficient and continuous coverage for all vehicles to be used or useful in the provision of service to the public.”  52 Pa. Code 
§ 41.14(b)(3).  The Applicant’s Petition notes that its Business Plan contained a Balance Sheet as of December 31, 2013.  That document reflected the following items: 
(1) $10,000 cash on hand; (2) $25,000 available from credit lines and credit cards; and (3) $15,000 in motor vehicle equipment,[footnoteRef:2] for a total of $50,000 in assets.  Petition at 2-4; Business Plan at 6.  Additionally, the Applicant’s Balance Sheet showed no current or long term liabilities.  The Applicant’s Total Net Worth was therefore shown as $50,000.  The Applicant’s Petition further notes that the information provided to the Commission in February 2014 projects weekly gross income in the amount of $1,000.  Petition at 2-4; Business Plan, Exhibit 2, “Financial Information” at 1. [2: 	 	According to Exhibit 2 to the Business Plan, “Financial Information” at 1, the three vehicles to be used by the Applicant are currently in the name of the Applicant’s sole member and his daughter, and will be transferred to and titled in the name of the Applicant when final approval has been received by the Commission.] 


In addition, the Applicant’s Petition notes that its Business Plan stated that the Applicant had received quotes for insurance for $120 per month per vehicle, together with a $500 down payment.  Petition at 4; Business Plan at 5.  The Applicant contends that these costs are not burdensome.  Petition at 4.

The financial information that the Applicant submitted in February 2014 was apparently overlooked when we issued the May 2014 Order.  Upon further review, we find the Applicant has established that it is financially fit to commence service.

With regard to the Applicant’s technical fitness, our Statement of Policy requires an Applicant to demonstrate that it and its employees “have sufficient technical expertise and experience to serve the territory requested.”  52 Pa. Code § 41.14(b)(2).  In its Petition, the Applicant argues that it has submitted sufficient information and exhibits to establish its technical fitness.  Petition at 7.  

As stated above, in January 2014, TUS Staff requested that the Applicant provide the following items, among others:  (1) information on the Applicant’s business plan; (2) a balance sheet; (3) documents authenticating Mr. Caisaguano’s status as sole member of the Applicant and his prior business experience; (4) a description of the Applicant’s proposed driver training program; and (5) a description of the Applicant’s proposed system for monitoring the status of its drivers’ licenses and any criminal record they may have.  The Business Plan and additional information that the Applicant submitted in February 2014 stated:

· Mr. Caisaguano has driven limousines and taxis in New York, NY for many years; 
· Mr. Caisaguano has become familiar with the Commission’s Regulations regarding paratransit service;
· The two drivers that the Applicant intends to hire have approximately twenty years of experience (combined) driving for passenger service companies in and around the City of Reading and Berks County, Pennsylvania;
· The Applicant’s drivers and employees will receive training to offer professional, personalized, on-time and courteous service to customers; 
· The Applicant will maintain records in its office in the manner and form required by the Commission;
· The Applicant will comply with all Commission Regulations regarding driver hiring, qualification and training;
· The Applicant will conduct a criminal background check on prospective drivers, and will update that background check every two years;
· The Applicant will conduct a review of the driver’s history, for a period of three years, for prospective drivers, and update that driver history review annually;
· The Applicant has a established a policy regarding alcohol and drug use by drivers;
· The Applicant has made arrangements with a local certified mechanic to maintain its vehicles; and
· The Applicant has established a vehicle maintenance and safety program.


Although this information is not very detailed or specific, we are cognizant of the fact that this case concerns an application submitted on October 11, 2012.  We are reluctant to refer this case to TUS again for further development of the record.  Considering the record as a whole, we find the Applicant has submitted sufficient evidence to establish that it is technically fit to commence the requested service.

Finally, our Statement of Policy provides that we may withhold motor common carrier authority if the record demonstrates that the applicant lacks a propensity to operate safely and legally.  52 Pa. Code § 41.14(b).  The May 2014 Order stated as follows:     

In analyzing the Applicant’s propensity to operate safely and legally, the Bureau of Technical Utility Services has reviewed the local Pennsylvania records of the Applicant’s sole member, Mr. Caisaguano at the Pennsylvania Judiciary Web Portal.  Public records reveal that over the past 3 years Mr. Caisaguano has pleaded guilty to nine violations of 75 Pa. C. S.  Five of the more serious violations of the Pennsylvania Motor Vehicle Code are:

75§4581 §§A1.1 Restraint systems – Child Booster Seat (2 counts)

75§3365 §§B - 30 Exceed Speed Limit/School Zone by 30 MPH reduced to by 5 MPH

75§3323 §§B – Duties at Stop Sign

75§3112 §§A31 – Failure to Stop at Red Signal

75§3111 §§A – Obedience to Traffic Control Devices

The number of violations and the nature of these violations in such a short time span indicate that the person who will be responsible for the safe and legal operation of Applicant’s operation lacks the propensity to ensure safe and legal operation.

May 2014 Order at 2.

In Yellow Cab Company of Pittsburgh v. Pa. PUC, 673 A.2d 1015 (1996), we considered the application of UJSP, Inc. The sole shareholder of that corporation testified that he had: operated a cab without a certificate of public convenience, failed to report income to the Internal Revenue Service, been convicted of assault for shooting a person in the arm and stabbing a person with a pair of scissors, and received a speeding ticket.  These infractions by an individual were not attributed to the Applicant, a corporation, because of the “strong presumption in Pennsylvania against piercing the corporate veil.”  Id. at 1017.  On the facts of that case, there was no justification for disregarding the independent entity of the corporate applicant. 

Similarly, in the instant case, the Applicant is a limited liability corporation.  The infractions in question were those of an individual, albeit the sole member of the limited liability corporation.  The record in this case gives us no reason to pierce the corporate veil and attribute the motor vehicle violations of Mr. Caisaguano to La Mexicana Express Service, LLC.  We therefore find no basis for finding that the Applicant lacks a propensity to operate safely and legally.

We will therefore grant the Petition for Reconsideration and approve the Application of La Mexicana Express Service, LLC.  We note, however, that our May 2014 Order expressed concern, at page 2, that the Applicant “would provide service which is more in the nature of limousine service” than paratransit service.  The Applicant objects to this statement, arguing that there is no factual underpinning for this concern.  Petition at 5.  We agree with the Applicant that “upon a grant of the authority sought herein by Applicant, the Commission will certainly have the jurisdiction to police Applicant’s operations for safe and legal operations in compliance with [the] Commission’s rules and regulations.”  Id. at 6-7.    

Conclusion

Based on our review of the record and the applicable law, we conclude that the Applicant has presented overlooked considerations such as to warrant that its Petition for Reconsideration be granted.  The instant Application is unopposed at this time.  Thirteen public need witnesses supported the Application.  As such, we shall approve the instant Application, consistent with this Opinion and Order; THEREFORE,

		IT IS ORDERED:  

		1.	That the Petition for Reconsideration filed by La Mexicana Express Service, LLC, with reference to the Order entered at Docket No. A-2012-2329717 on May 22, 2014, is granted.

		2.	That the Application filed by La Mexicana Express Service, LLC, at Docket No. A-2012-2329717 is hereby approved granting the following rights:

To begin to transport, as a common carrier, by motor vehicle, persons, in paratransit service, from points in the City of Reading, Berks County, to points in Berks County, and return.
		
		3.	That La Mexicana Express Service, LLC, shall not engage in any transportation authorized herein until it has received a Certificate of Public Convenience from the Commission.

		4.	That a Certificate of Public Convenience shall not be issued to Applicant La Mexicana Express Service, LLC, until the following are submitted to and approved by the Commission:

a.	Form E evidence of Bodily Injury and Property 	Damage Liability insurance; and

b.	a tariff establishing just and reasonable rates.

		5.	That, upon compliance with the requirements herein, a Certificate of Public Convenience shall be issued to Applicant La Mexicana Express Service, LLC, evidencing the Commission’s approval of the above-outlined transportation authority.

6.	That, if Applicant La Mexicana Express Service, LLC, has not, on or before sixty days from the date of entry of the instant Opinion and Order, complied with the requirements set forth above, this Application shall be dismissed without further proceedings. 

		7.	That the certificate holder shall comply with all the provisions of the Public Utility Code as now existing or as may be hereafter amended, and with all regulations of the Commission now in effect, or as may hereafter be prescribed, by the Commission.  Failure to comply shall be sufficient cause to suspend, revoke or rescind the rights and privileges conferred by the certificate.

		8.	That the authority granted herein, to the extent that it duplicates authority now held or subsequently granted to the Applicant, shall not be construed as conferring more than one operating right.

		9.	That a copy of this Opinion and Order be served on the Commission’s Bureau of Technical Utility Services.

10.	That Applicant La Mexicana Express Service, LLC, must demonstrate safety fitness by completing a Safety Fitness Review.  Applicant La Mexicana Express Service, LLC, will be contacted by Commission staff, which will schedule a review to be completed within 180 days of the date the certificate is issued.  An overview of the safety regulations can be found on the Commission's website: www.puc.pa.gov/general/onlineforms/pdf/Safety_ Fitness_Compliance.pdf.  Failure to submit to a Safety Fitness Review or to attain a satisfactory evaluation will result in cancellation of the certificate.
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							Rosemary Chiavetta
							Secretary

(SEAL)

ORDER ADOPTED:  September 11, 2014

ORDER ENTERED:  September 11, 2014
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