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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Rescission (Petition) filed by Cheryl Zack (Petitioner) on May 15, 2014.  This Petition was filed in response to the Commission’s Opinion and Order, entered on March 20, 2014 (March 2014 Order), in the above captioned proceeding.  Verizon Pennsylvania LLC. (Verizon PA) did not file an Answer to the Petition.


History of the Proceeding

On October 11, 2013, the Petitioner filed a Formal Complaint (Complaint) against Verizon PA, alleging that there was a reliability, safety, or quality problem with her utility service.  Specifically, the Petitioner asserted, inter alia, that her mother’s television set had been shutting off repeatedly several times per day for the past two years; and that she had called Verizon PA over fifty times since March 2013.    The Petitioner alleged that the ongoing problem has ruined her television, DVD/VCR player, electrical wiring, air conditioner, home, and health, and that she and her mother are concerned about the potential for an electrical fire.  By way of relief, the Petitioner requested financial compensation.  Complaint at 2-5.

On November 4, 2013, Verizon PA filed an Answer and New Matter, and Preliminary Objections to the Complaint.  In its Answer, Verizon PA stated that it has provided FiOS[footnoteRef:1] digital voice telephone service, internet service, and television service to the Petitioner since March 2013.  Answer at 1.  Verizon PA alleged that it has not found any issues with the Petitioner’s FiOS television service, and that the Petitioner admitted that she had the same problem with her television service with three previous providers.[footnoteRef:2]  Id. at 2.  Additionally, Verizon PA asserted that, in response to the Petitioner’s repeated calls, a site visit was made by Verizon PA’s local manager, but that the Petitioner refused to speak with him.  Id.  Verizon PA stated that, if the Petitioner believes that there is a problem with her electrical wiring, she should call an electrician.  Id. at 3. [1:  	FiOS (Fiber Optic Service) is a data communications service provided by Verizon that uses fiber optic cables to provide access to digital cable, Internet services and Voice over Internet Protocol telephone services for residential and business customers.]  [2:  	ALJ Barnes noted that the Complainant has an outstanding complaint pending against Service Electric at Docket No. C-2013-2388009.  I.D. at 5, n. 1.] 


In its New Matter, Verizon PA argued that the Complainant’s allegations regarding her television service, as well as her request for damages, are not within the Commission’s jurisdiction.  Id. at 3-4.  The Complainant did not file an Answer to Verizon PA’s New Matter.  Finally, in its Preliminary Objections, Verizon PA argued that the Commission does not have jurisdiction over the Complainant’s television service, citing Gray v. Comcast Phone of Pennsylvania, LLC, Docket No. C-2012-2292826 (Final Order entered November 6, 2012) (Gray v. Comcast).[footnoteRef:3]  Verizon PA also argued that the Commission does not have the authority to order utilities to pay damages, citing, inter alia, Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977).  Preliminary Objections at 3.  Verizon PA requested that the Commission dismiss the Complaint for lack of subject matter jurisdiction.  Id. at 4.  The Complainant did not file an Answer to Verizon PA’s Preliminary Objections. [3:  	Although the Complainant did not raise any issues pertaining to her telephone service, Verizon stated that the Commission does not have jurisdiction over the Complainant’s Voice over Internet Protocol (VoIP) telephone service under the Voice- Over-Internet Protocol Freedom Act of 2008 (VoIP Freedom Act), 73 P.S. §§ 2251.1 et seq.] 


		In her Initial Decision, issued on December 3, 2013, Administrative Law Judge (ALJ) Elizabeth H. Barnes sustained Verizon PA’s Preliminary Objections and dismissed the Complaint on the basis that the Commission lacks jurisdiction over television and Voice over Internet Protocol (VoIP) service.  I.D. at 1.  The ALJ reasoned that the Commission has only the powers and authority granted to it by the General Assembly and contained in the Public Utility Code (Code), 66 Pa. C.S. §§ 101 et seq.  The ALJ concluded that the Commission does not have jurisdiction over the Complaint because it does not have subject matter jurisdiction over internet protocol services or cable television services, citing Gray v. Comcast, supra, and the VoIP Freedom Act.  I.D. at 6.  The ALJ further concluded that, even accepting as true all the facts alleged in the Complaint, the Petitioner is not entitled to relief as a matter of law because the Commission lacks the authority to regulate the services that the Complainant receives from Verizon.  Id. at 8.  The Petitioner filed Exceptions on December 23, 2013.  Verizon filed Replies to Exceptions on January 9, 2014.

		In our March 2014 Order, we denied the Exceptions and adopted the ALJ’s Initial Decision.  As noted, supra, the Petitioner filed the instant Petition on May 15, 2014.  Verizon PA did not file an Answer to the Petition.

Discussion

Legal Standards
 
We note that any issue or argument that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).
  
The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our Regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision. [footnoteRef:4]  [4:  	Pursuant to Section 5.572(d) of our Regulations, 52 Pa. Code § 5.572(d), petitions for rescission may be filed at any time.] 


A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an action results in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980).  Additionally, we recognize that while a petition under Section 703(g) may raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior order, at the same time “[p]arties . . ., cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically considered and decided against them.”  Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (Order entered December 17, 1982) (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559. 

March 2014 Order 

	In our March 2014 Order, we addressed the Petitioner’s Exceptions, in which she generally disagreed with the ALJ’s decision to dismiss her Complaint and to grant Verizon PA’s Preliminary Objections.  We noted the Petitioner’s argument that the ALJ needed to explain why “a ton of people from Verizon” called and stated their willingness to help after the Petitioner filed her Complaint.  We also noted that, although the Petitioner admitted that a Verizon PA employee called her and came to her house to discuss her problem, she also implied that this was not a satisfactory resolution because her previous contact with Verizon PA had been with a different individual.  March 2014 Order at 6.  We determined that the issues the Petitioner raised in her Exceptions were related to certain facts that were not relevant to disposing of the Complaint and were not relied upon by ALJ Barnes in her Initial Decision.  Additionally, we noted that certain of these facts that the Petitioner contested were related to factual averments made by Verizon PA in its Answer and New Matter, and which did not appear in the ALJ’s Initial Decision at all.  We determined that, had the Petitioner wished to contest these factual averments, she should have timely filed an Answer to Verizon PA’s New Matter, rather than raising them in her Exceptions.  Further, we agreed with Verizon PA’s asseveration in its Replies to Exceptions that the Petitioner’s Exceptions failed to provide any reason why the ALJ’s conclusion that the Commission lacks jurisdiction over the subject matter of the Complaint was incorrect.  Based upon the above, we denied the Petitioner’s Exceptions.  Id. at 7-8.

Petition for Rescission 


The Petition consists of an eight page handwritten narrative in which the Petitioner expresses her disagreement with the Commission’s March 2014 Order and our decision to deny her Exceptions and mark her case closed.  The Petitioner begins her Petition by asserting that her Exceptions should not have been denied because everything she stated in them about her experience with Verizon PA is true.  The Petitioner expresses her frustration that she has repeatedly had to explain her situation regarding the problems experienced with her mother’s television, and with Verizon PA’s FiOS television service, via lengthy telephone conversations with several different Verizon PA representatives.  The Petitioner asserts that her mother has continued to have “ongoing problems with the volume on the TV ‘going off’ all the time and still no picture . . .” Petition at 1-4.  The Petitioner next describes, in detail, her difficulty in requesting that Verizon PA send out a technician to her Service Address in March of 2014 to remove DVR service and to “switch boxes” to try to restore the picture on her mother’s television.  Id.  at 4-8.  Finally, The Petitioner alleges that in the time period since ALJ Barnes issued her Initial Decision, her mother has not had any television service.  The Petitioner concludes her Petition by asserting that everything in her Petition is the “full on truth and in good faith.”   Id. at 8.

As stated previously, Verizon PA did not file an Answer to the Petition.


Disposition 

		Based on our review of the record, the Petitioner’s averments, and the applicable law, we shall deny the Petition.  The Petitioner’s assertions in her Petition merely echo those expressed in her Complaint, namely that there continues to be a quality or reliability problem with her mother’s FiOS television service.  Although the Petitioner’s ongoing frustration is understandable, we have already thoroughly established that the Commission lacks jurisdiction over cable television service, and is prohibited under Sections 543(a)(1) and 544(f)(1) of the federal Telecommunications Act of 1996, 47 U.S.C. §§ 543(a)(1) and 544(f)(1), from regulating the rates, services, facilities, and equipment of cable television services.  March 2014 Order at 7.  Similar to the Petitioner’s Exceptions, the Petition before us today also does not offer any reason why ALJ Barnes’ conclusion that this Commission does not have jurisdiction over cable television service, which we upheld under our March 2014 Order, is incorrect.  Rather, the Petitioner simply argues, without any support, her belief that her Exceptions should not have been denied and that her Complaint should not have been dismissed, while describing the trouble that her mother continues to experience with Verizon PA’s FiOS television service.  In light of the above, we are of the opinion that the Petitioner has not satisfied the standards for rescission of our March 2014 Order, because she has not raised any “new and novel arguments” or considerations which appear to have been overlooked.










Conclusion

		Based on our review of the record and the Petition, we shall deny the Petition, consistent with the discussion in this Opinion and Order; THEREFORE, 

IT IS ORDERED:

1.	That the Petition for Rescission filed by Cheryl Zack on May 15, 2014, is denied, consistent with this Opinion and Order.

2.	That this proceeding shall be marked closed.

[image: ]
							BY THE COMMISSION,


							Rosemary Chiavetta
							Secretary



(SEAL)
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