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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Billy Wilburn (Complainant) filed on April 5, 2014, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones, which was issued on March 31, 2014, in the above-captioned proceeding.  Replies to the Complainants’ Exceptions were filed by PECO Energy Company (PECO or the Company) on April 15, 2014.  For the reasons stated below, we will deny the Complainants’ Exceptions and adopt the ALJ’s Initial Decision, as modified by this Opinion and Order. 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On July 24, 2013, the Complainant filed a Formal Complaint (Complaint) against PECO,[footnoteRef:1] in which he disputed a $1,394.92 balance relating to electric service provided to him by PECO at an apartment where he formerly resided (Service Address).  The Complainant alleged that that he was unable to reach an agreement with the Company after he had contacted PECO multiple times in order to set up a payment arrangement and discuss why his bill was so high.  The Complainant averred that his informal complaint, which he filed with the Commission on this matter, was denied because he failed to file a high bill complaint with PECO.  In addition, the Complainant alleged that he was aware of the possibility that residents at his former apartment building were unlawfully tapping into the electric service of other residents.  Complaint at 2-3.  As relief, the Complainant requested that the Commission investigate his high bill concerns and establish a payment agreement between him and PECO.  The Complainant also requested that PECO be required to confirm when the meter at his former residence was last checked or changed, and to inspect all meters at the property.  Id. at 3. [1: 		The Complaint is a timely appeal of the June 28, 2013 decision issued by the Commission’s Bureau of Consumer Services (BCS) at Case No. 3076842.] 


		On August 6, 2013, PECO filed an Answer and New Matter (Answer) in response to the Complaint.  In its Answer, PECO averred that the Complainant had been correctly charged by PECO, and requested that the Complaint be dismissed.  Answer at 2.  PECO contended that, since the Complainant’s account at the Service Address was established, the Complainant was granted three Company-issued and two Commission-issued payment agreements, none of which was kept by the Complainant.  Answer at 3, PECO Exh. 2.  In addition, PECO asserted that the account activity statement attached to its Answer demonstrates that the Complainant does not pay the entire amount billed to him, and frequently makes late payments.  Answer at 4, PECO Exh. 1.  PECO stated that it could not address the Complainant’s high bill allegations unless he contacted the Company to schedule a high bill field investigation.  Answer at 4.

		In its New Matter, PECO asserted that the Complainant was not entitled to any additional payment agreements because he defaulted on a prior payment agreement issued by BCS on May 11, 2012, at Case No. 2965691.  In addition, PECO contended that the Complainant could not demonstrate a significant change in circumstance to justify a new payment agreement, pursuant to 66 Pa. C.S. § 1405(d).  Answer at 5.

		By letter dated August 11, 2013, the Complainant responded to PECO’s New Matter, asserting that PECO failed to address the disputed past-due bill of $1,394.  The Complainant also expressed his belief that PECO was aware of the theft of utility service at the Service Address, but did not address the matter.  In addition, the Complainant contended that, while PECO acknowledged that he contacted the Company regarding his high bill complaint, PECO did not advise him of the need to file a high bill dispute with the Company, but instead, directed him to contact the Commission for assistance.

		On January 9, 2014, an evidentiary hearing was convened before ALJ Jones.  The Complainant appeared pro se and testified on his own behalf.  PECO was represented by counsel and presented the testimony of Renee Tarpley, a senior regulatory assessor for PECO.  PECO also introduced seven exhibits, all of which were admitted into the record.  The hearing generated a transcript of sixty-nine pages.

		By Order dated January 13, 2014, the ALJ directed the Complainant to submit, by close of business on January 21, 2014, a police report or other enforcement document regarding the Complainant’s allegations of criminal activity involving theft of electric service at the Service Address during the period May, 2011, through May, 2013.  The Order also provided for PECO to respond to such document on or before January 31, 2014.  The Complainant did not submit the requested document.  By Order dated March 5, 2014, the ALJ indicated that the record in this proceeding was closed.  

		On March 31, 2014, the Commission issued the Initial Decision of ALJ Jones, which dismissed the Complaint.  I.D. at 17.  As previously noted, the Complainant filed Exceptions[footnoteRef:2] to the Initial Decision on April 5, 2014, and PECO filed Replies to Exceptions on April 15, 2014.   [2: 		We note that the format of the Exceptions does not strictly comply with Section 5.533(b) of our Regulations, which requires that each exception be numbered and identify the finding of fact and conclusion of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  52 Pa. Code § 5.533(b).  Nevertheless, because the Complainant is not represented by legal counsel in this proceeding, we will accept the Exceptions as filed, pursuant to Section 1.2(a) of our Regulations, which mandates that our Regulations be liberally construed to secure the just, speedy, and inexpensive determination of every action or proceeding to which they are applicable.  52 Pa. Code § 1.2(a).] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainants shifts to PECO.  If the evidence presented by PECO is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. P.U.C. 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825 (May 7, 1979), which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors:  the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.   Waldron at 100.

The Commission recently explained the burden of proof set forth in Waldron as follows:  

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high.  In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Thomas v. PECO Energy Company, Docket No. C-2010-2187197 (Order entered November 15, 2011) at 5, quoting Bennett v.  The Peoples Natural Gas Company, Docket No. C-2009-2122979 (Order entered October 13, 2010).

With regard to Complainant’s request for a payment arrangement, Section 1405 of the Code, 66 Pa. C.S. § 1405, authorizes the Commission to investigate payment disputes and to establish payment arrangements between a public utility and its customers and applicants.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  It is well settled that the Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

ALJ Jones made thirty-two Findings of Fact and reached five Conclusions of Law.  I.D. at 5-10, 16.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

		In her Initial Decision, ALJ Jones first addressed the Complainant’s request for a payment agreement.  The ALJ noted that the Complainant was granted a Commission-issued payment agreement on May 11, 2012, at which time the Complainant reported a monthly income of $1,200 for a household consisting of one adult.[footnoteRef:3]  The ALJ further noted that the Complainant defaulted on this agreement on December 10, 2012.  I.D. at 11-12 (citing Tr. at 42-43; PECO Exhs. 1, 3).[footnoteRef:4]  The ALJ stated that the Complainant last reported his monthly income to be $2,700 for a household of one adult, which represents an increase in income over that reported at the time of the last Commission-issued payment agreement.  I.D. at 12 (citing Tr. at 44; PECO Exh. 3).  The ALJ noted that, in accordance with 66 Pa. C.S. § 1405(d), the Commission is prohibited from establishing a second payment agreement if the Complainant defaulted on a previous agreement, unless the Complainant has experienced a change in income, as defined in Section 1403 the Code as follows: [3: 		In her Finding of Fact No. 23, the ALJ noted that the Complainant had also been granted three Company-issued payment agreements “on March 20, 2005, February 11, 2009, and April 19, 2010.”  I.D. at 8.  We note, however, that the date of the first Company-issued payment agreement was March 30, 2006, not March 20, 2005, as the ALJ stated.  Tr. at 41; PECO Exh. 3.  We will modify Finding of Fact No. 23 accordingly.]  [4: 		The record reflects that the Complainant initially defaulted on this payment agreement on July 11, 2012, but that PECO later reinstated the agreement after receiving payment from the Complainant.  However, the Complainant defaulted again on December 10, 2012, when the check that PECO received for payment was returned for insufficient funds.  I.D. at 8; Tr. at 43; PECO Exh. 1 at 4.] 


“Change in income.”  A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.  

I.D. at 12 (quoting 66 Pa. C.S. § 1403).  The ALJ concluded that, since the Complainant experienced an increase rather than a decrease in income, he was not entitled to a Commission-issued payment agreement.  I.D. at 12.

		The ALJ next addressed the Complainant’s contention that his electric bills were unreasonably high during the period from mid-2011 through May, 2013.  According to the ALJ, the record evidence showed that PECO did not conduct a high bill investigation because the Complainant did not question the amount of his bill or electric usage until after he vacated the Service Address.  Therefore, the ALJ stated there is no data on the record regarding the Complainant’s potential electricity usage at the Service Address.  Id. at 4-5 (citing Tr. at 4-6), 14.  However, in her Finding of Fact No. 5, the ALJ stated that the Complainant used electric service for cooking,[footnoteRef:5] electric appliances and air conditioning, while the Complainant’s landlord paid for the non-electric heat during the winter season.  The ALJ also noted that the Complainant expected his electric bills to rise in the summer months when he used the air conditioning.  I.D. at 6 (citing Tr. at 9-10, 12-13). [5: 		Initially, the Complainant appeared to suggest that he used electricity for cooking.  Tr. at 10.  However, when questioned later by the ALJ, the Complainant clearly stated that his stove utilized gas rather than electricity.  Id. at 16.  We will modify Finding of Fact No. 5 accordingly.] 


		The ALJ examined the data provided by PECO regarding the Complainant’s historical usage at the Service Address, and developed the following graph, which illustrates the Complainant’s consumption in kilowatt-hours for part of 2009, all of 2010 through 2012, and part of 2013:

Complainant’s Usage History

Id. at 15 (citing PECO Exh. 1).

		The ALJ pointed out that the graph set forth above reveals a similar usage pattern for each year shown, with consumption increasing from May until it peaks in August or September, and then decreasing from September to December.  According to the ALJ, this usage pattern corroborates the Complainant’s testimony that he used the electric service more heavily in the summer months than in the winter months.  I.D. at 15 (citing Tr. at 12-13).  The ALJ stated that, while the Complainant’s usage peaked at higher levels in 2011 and 2012 compared to 2009 and 2010, the difference between the peaks is not extreme.  Thus, the ALJ found no record support for the Complainant’s claim that his bills from mid-2011 through May, 2013, were high.  Accordingly, the ALJ concluded that the Complainant failed to sustain his burden of proof regarding the high bill allegation.  I.D. at 15.

		With regard to the Complainant’s allegations of theft of electric service at his former apartment building, the ALJ stated that the Complainant was not explicit that this theft occurred at the Service Address.  Moreover, the ALJ noted that the Complainant provided no evidence of the alleged theft of electric service, either during the hearing or afterward, when he was given a further opportunity to provide such evidence.  Therefore, the ALJ concluded that the Complainant failed to sustain his burden of proof regarding this allegation.  Id. at 15-16.

		For the reasons discussed above, the ALJ dismissed the Complaint.  Id. at 17.

Exceptions and Replies

		In his Exceptions, the Complainant acknowledges that he was granted a prior payment agreement, but does not agree that he defaulted on that agreement.  The Complainant asserts that he paid the agreed-upon amount, but was not able to pay it by the requested date.  The Complainant states that he generally paid his bill “a week or so later.”  Exc. at 1.  In addition, the Complainant contends that PECO was unreasonable because it refused to grant him a change in the required payment date in order to accommodate his scheduled paydays, even though he repeatedly asked for such a change.  The Complainant also noted that his electric service was never disconnected, even though PECO claimed that he defaulted on his payment arrangements.  Id.

		The Complainant also disagrees with the ALJ’s ruling regarding his high bill concerns.  The Complainant asserts that PECO did not properly advise him of his options with regard to resolving these concerns, even though he repeatedly called PECO regarding his billing and payment issues.  The Complainant states that PECO always advised him to pay the requested amount or contact the Commission to file a Complaint.  The Complainant opines that it is unfair that the burden of proof in this case is placed on the consumer rather than the utility company.  The Complainant adds that it is even more unfair to dismiss his Complaint due to PECO’s assertion that it cannot investigate his concerns because he no longer resides at the Service Address.  Id.

		Finally, the Complainant disagrees with the ALJ’s conclusion regarding his allegations of theft of electric service.  The Complainant states that he attempted to obtain a police report regarding this matter, but was unable to do so “because it was after the fact.”  Id.  The Complainant asserts that PECO’s policies place an unfair burden of proof upon the consumer.  Id.

		In conclusion, the Complainant asks that the Commission reconsider the ALJ’s ruling in this matter, and establish a payment agreement between the Complainant and PECO that is fair to both Parties.  Id.

		In its Replies to the Complainants’ Exceptions, PECO notes the Complainant’s admission that he did not make timely payments of his bills in accordance with the prior payment agreement issued by the Commission at BCS Case No. 2965691.  PECO states that, accordingly, the Complainant defaulted on this agreement on July 11, 2012.  In addition, PECO asserts that the record shows that the Complainant made no payments on his account from May through October of 2012.  Thus, PECO contends that the Complainant’s disagreement with the ALJ’s finding that he defaulted on the payment agreement has no merit.  PECO R. Exc. at 2.

		With regard to the Complainant’s dispute of his electric bills for the period from mid-2011 through May, 2013, PECO asserts that the Complainant moved from the Service Address on June 1, 2013, and that he never contacted PECO to complain of high bills or request an investigation at any time while he resided at the property.  Rather, PECO contends that the Complainant waited until he no longer resided at the Service Address before asking the Company to investigate the matter.  Id. at 2-3.  PECO states that, once the Complainant moved from the premises, the Company could not conduct a high bill field investigation in a unit that is now rented to someone else, with a separate usage pattern and different appliances.  PECO asserts that, “in effect, the doctrine of laches is applicable here as the Complainant ‘slept on his rights.’”  Id. at 3.  According to PECO, once the Complainant moved from the premises, he no longer had a justified claim regarding his high bill concerns.  Nevertheless, PECO contends that the record reflects that the Complainant’s kilowatt-hour consumption was consistent with his summer and winter usage, and that there was a distinct pattern to the Complainant’s usage that indicates that there were no high bills.  Accordingly, PECO states that the ALJ correctly found no support for the Complainant’s claim that his bills from mid-2011 through May 2013 were high, and asserts that the Complainant’s exception in this regard should be dismissed.  Id.

		As for the Complainant’s allegation of theft of electric service at the Service Address, PECO asserts that the Complainant waited until he moved from the premises before making this allegation, and that the Company, therefore, had no opportunity to investigate the matter.  In addition, PECO states that the Complainant failed to submit a police report or any other evidence as a late-filed exhibit, even though he was given the opportunity to do so.  PECO concludes that the ALJ correctly ruled that the Complainant did not support his allegation regarding theft of electric service at the Service Address.  Id. at 3-4.

		Finally, with regard to the Complainant’s dispute of his burden of proof in this case, PECO asserts that the ALJ correctly articulated that the Complainant has the burden of proof pursuant to 66 Pa. C.S. § 332(a), and that it is incumbent upon the Complainant to establish that PECO violated its tariff, the Code, or a Regulation or Order of the Commission.  PECO contends that the Complainant failed to present any evidence to justify his high bill concerns or his allegations of theft of service.  PECO concludes that the Complaint was properly dismissed, and requests that the Commission deny the Complainant’s Exceptions and uphold the Initial Decision in its entirety.  Id at 4.

Disposition

		Based upon our review of the record in this proceeding, we will deny the Complainant’s Exceptions and dismiss the Complaint.  First, with regard to the Complainant’s request for a payment agreement, the record clearly reflects that the Complainant defaulted on the most recent payment agreement granted to him by this Commission on May 11, 2012, at BCS Case No. 2965691.  Tr. at 42-43; PECO Exh. 1 at 4; PECO Exh. 3.  In addition, the Complainant last reported that his household monthly income was $2,700, which is an increase over the $1,200 amount reported at the time the most recent payment agreement was granted.  Tr. at 44; PECO Exh. 3.  Therefore, as the ALJ noted, we are prohibited from granting a subsequent payment agreement, in accordance with 66 Pa. C.S. § 1405(d). 

		With regard to the Complainant’s high bill concerns, PECO stated that the Complainant never contacted the Company to schedule a high bill investigation, or to request that PECO test for foreign load or other metering issues, at any time before the Complainant discontinued electric service at the Service Address on June 1, 2013.  Tr. at 37.  PECO asserted that it could not conduct such an investigation once the Complainant had moved from the Service Address and a new tenant had moved into the premises.  Id. at 5.  The Complainant stated that he did contact PECO while he still resided at the Service Address in order to request a payment agreement, but that PECO never informed him that he could file a high bill dispute at that time.  However, while the Complainant apparently informed PECO that he was unable to pay his bill, there is no indication that he expressed a belief that the amount of the bill was incorrect during his communications with the Company.  Id. at 13-15.  Therefore, PECO apparently was not prompted to perform a high bill field investigation at the Service Address while the Complainant resided there.  Consequently, there is no data on the record with respect to the Complainant’s potential electricity usage, or any information regarding the possibility of foreign load or other metering issues.
		PECO did supply historical usage information for the Complainant, which the ALJ used to develop a graphical representation of the Complainant’s electricity consumption at the Service Address for the years 2009 to 2013, as noted above.  A review of this data does not support a finding that the electricity usage recorded by PECO was abnormally high during the period from mid-2011 through May, 2013, as the Complainant contends.  The Complainant stated that he fully expected his bills to be high in the summer months due to his use of air conditioning, but questioned why his bills should be high during the remainder of the year and into the spring of the following year, because his apartment was heated by gas, for which the landlord paid.  Id. at 12-13.  The Complainant indicated that he was contesting his winter bills because of his belief that his electricity was being stolen.  Id. at 16-17.  However, a review of the data shows a consistent usage pattern for each year that data was supplied, with usage peaking in the summer months, and declining to a minimum level during the winter and early spring months.  Moreover, while the summer peaks during the period questioned by the Complainant are higher than those for the prior years, the usage for the winter and spring months for that same period appears to be comparable to that shown for the prior years, with no indication that any abnormal consumption was recorded.  Therefore, we find that the Complainant did not meet his burden of proving that his electric bills were abnormally high during the period from mid-2011 through May, 2013.

		As for the Complainant’s allegation regarding the possible theft of his electric service, the Complainant admitted his suspicions in this regard were “conjecture” based on information he “heard from a third party.”  Tr. at 17.  We note, again, that PECO apparently had no opportunity to investigate this matter while the Complainant resided at the Service Address.  In addition, we agree with the ALJ that the Complainant did not provide any evidence of his own to support this allegation.  Accordingly, we conclude that the Complainant did not meet his burden of proving that any theft of electric service occurred at the Service Address.
		Finally, with regard to the Complainant’s contention that the burden of proof in this proceeding has been unfairly placed on him, the law requires that the proponent of a rule or order must bear the burden of proof, pursuant to Section 332(a) of Code, as noted above.  66 Pa. C.S. § 332(a).  Since the Complainant is requesting that the Commission issue an order to sustain the Complaint, he bears the burden of proving his case.  Since we have not found sufficient evidence to support the Complainant’s position, we must conclude that the Complainant has not fulfilled the burden of proof conferred upon him by the law.  Accordingly, we will deny the Complainant’s Exceptions.

Conclusion

In light of the above discussion, we shall:  (1) deny the Complainant’s Exceptions; (2) adopt the Initial Decision, as modified herein; and (3) dismiss the Complaint; THEREFORE, 

IT IS ORDERED:

1. That the Exceptions of Billy Wilburn, filed on April 5, 2014, to the Initial Decision of Administrative Law Judge Angela T. Jones, are denied.

2. That the Initial Decision of Administrative Law Judge Angela T. Jones, issued on March 31, 2014, is adopted, as modified by this Opinion and Order.

3. That Finding of Fact No. 5, as set forth in the Initial Decision of Angela T. Jones, is modified to read as follows:

Complainant’s landlord paid for the non-electric heat during the winter season.  Complainant was responsible for the electric service.  Complainant used the electric service for electric appliances and air conditioning.  Complainant expected his electric bills to rise in the summer months when he used the air conditioning.  Tr. 9-10, 12-13, 16.

4. That Finding of Fact No. 23, as set forth in the Initial Decision of Angela T. Jones, is modified to read as follows:

Complainant has had three Company-issued payment agreements which occurred on March 30, 2006, February 11, 2009, and April 19, 2010.  None of these Company-issued agreements were kept by the Complainant.  Tr. 41-42; PECO Exhibit 3.

5. That the Formal Complaint against PECO Energy Company, filed by Billy Wilburn on July 24, 2013, is dismissed.

6. That the proceeding at Docket No. F-2013-2375491 be marked closed.


[image: ]BY THE COMMISSION,



Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED: September 11, 2014
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