BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Robin Mariani						:	
							:
v. :		C-2014-2406209
:
PECO Energy Company		 		:



INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


INTRODUCTION

		This decision denies Robin Mariani’s complaint that Respondent utility company was incorrect to transfer an unpaid balance due to the presence of a foreign load.  

HISTORY OF THE PROCEEDING


		On February 6, 2014, Robin Mariani (Complainant or Ms. Mariani) filed a formal complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent) alleging PECO charged her incorrectly for electric service from August 10, 2013 to September 13, 2013 when a former tenant stole electricity.  Complainant also alleges PECO failed to provide customer service when it allowed the tenant to go three years without making a payment.

		PECO filed an answer in response to the complaint on February 28, 2014.  In its responsive pleading, PECO denies it billed Complainant incorrectly because it correctly determined the existence of a foreign load and Complainant, as the landlord, is responsible for the charges due to the presence of a foreign load.       

By Call-In Telephone Hearing Notice dated March 6, 2014, the Office of Administrative Law Judge notified the parties an initial hearing in this case was scheduled for Wednesday, April 30, 2014 at 10:00 a.m.  On March 7, 2014, the presiding officer issued a Prehearing Order setting forth the date and time of the scheduled hearing, and providing procedural guidelines.    

On April 30, 2014, the presiding officer convened the parties and conducted a hearing at which time Complainant appeared pro se.  Ms. Mariani testified on her own behalf and provided two witnesses (Chasity Mariani and William Fenton Riehl).  Complainant did not offer any exhibits.  Shawane L. Lee, Esquire represented PECO.  At the hearing, Ms. Lee presented the testimony of one witness (Elsa Leung) and offered eight exhibits, marked PECO Exhibits 5, 6, 10, 11, 12, 13, 14, and 15.  PECO did not move to admit its exhibits into evidence at the hearing on April 30, 2014.  

On May 9, 2014, the presiding officer reconvened the parties and conducted a further day of hearings for the purpose of securing the testimony of PECO’s witness (Peggy O’Donnell), who was unavailable on the first day of hearing.  Complainant appeared pro se and presented no testimony or exhibits.  Ms. Lee appeared on behalf of PECO and presented the testimony of one witness.  At the hearing, Ms. Lee offered seven (7) additional exhibits which were admitted, in addition to the eight (8) exhibits marked and discussed on April 30, 2014.

Complainant and Respondent issued final statements on the record on May 9, 2014.  The presiding officer received the transcript of the first day of hearing, which contains ninety-five (95) pages, on May 23, 2014.  The presiding officer received the transcript from the second day of hearing, which contains fifty-five (55) additional pages, on May 27, 2014.  On June 11, 2014, the presiding officer closed the hearing record by issuing the Interim Order Closing the Hearing Record.

FINDINGS OF FACT

1.	Complainant, Robin Mariani, resides in Pipersville, Pennsylvania, and in 2004 purchased a structure (service address) containing three rental units located at 3901 Lower Road, Levittown, Pennsylvania 19056.  (Tr. 15-17).

2.	Respondent provides electric service to all three units (Apartment A, Apartment B and Apartment C) located at the service address.  Respondent also provides electric service to Complainant at her residence.  (Tr. 16).

3.	In 2011, Complainant began renting Apartment A at the service address to Chasity Mariani (the Tenant), who is Complainant’s daughter.  The Tenant opened a residential account with PECO on April 25, 2011.  (Tr. 26, 27, 45, 59, 115-126; PECO Exhibit 13).

4. 	On July 12, 2011, the Tenant called PECO for the first time to complain about receiving a high bill and PECO initiated a high bill investigation.  (Tr. 46, 60; PECO Exhibit 13).

5. 	On July 14, 2011, PECO contacted the Tenant and the Tenant agreed PECO could visit on July 20, 2011.  (Tr. 47, 61; PECO Exhibit 13).

6. 	On July 20, 2011, PECO’s field representative went to Apartment A at the request of the Tenant.  No one was present to give the field representative access to the meter.  PECO advised the Tenant in a letter to contact PECO and reschedule the appointment when access to the meter would be available.  (Tr. 47, 61, 101-103; PECO Exhibits 1 and 13).

7. 	The service address has three meters which are accessible only through Apartment C on the first floor.  (Tr. 22, 136).

8. 	On July 21, 2011, PECO advised the Tenant in a letter to contact PECO and reschedule the appointment when access to the meter would be available.  (Tr. 61, 62, 101-103; PECO Exhibits 1 and 13).

9. 	On May 16, 2012, PECO initiated termination procedures to terminate electric service to Apartment A because of a high past due balance with the Tenant.  (Tr. 63; PECO Exhibit 13).

10. 	In 2012, PECO made four attempts to terminate electric service to Apartment A but was unable to terminate service because PECO could not gain access to the electric meter.  (Tr. 64, 67; PECO Exhibit 13).

11. 	On April 25, 2013, the Tenant contacted PECO to request a high bill investigation.  (Tr. 68, 69; PECO Exhibit 13).

12. 	On May 1, 2013, PECO’s field representative returned to Apartment A and conducted a high bill investigation at the request of the Tenant.  The Tenant was present during the investigation and identified herself as the owner of the property.  (Tr. 70, 103-107; PECO Exhibit 2).  

13. 	On May 1, 2013, PECO determined the potential electricity usage in the summer and in the winter for Apartment A was consistent with the actual consumptions recorded by the meter for Apartment A.  PECO did not determine the presence of foreign wiring because the Tenant identified herself as the owner and foreign load cannot exist when the owner lives in the unit burdened by the additional electrical load.  (Tr. 103-114; PECO Exhibits 2 and 5).

14. 	On May 20, 2013, the Tenant contacted PECO to complain her meter recorded usage for electricity provided to other tenants.  She admitted she was not the owner.  (Tr. 117-119; PECO Exhibit 3).

15.	On May 20, 2013, PECO found a foreign load existed with two outlets in the living room, the hot water heater and some outside lights associated with Apartment C which were connected to the electric meter for Apartment A.  (Tr. 28, 70, 108).

16.	Effective May 20, 2013, PECO established a new account in Complainant’s name as the landlord and, on May 29, 2013, PECO transferred the unpaid balance for Apartment A ($5,312.47) from Chasity Mariani into Complainant’s new account.  (Tr. 29, 71, 72; PECO Exhibits 5 and 6).

17.	On May 22, 2013, PECO sent a letter to Complainant advising her that, effective May 20, 2013, the electric service would be transferred into Complainant’s name, and the unpaid balance from the Tenant’s service account would be transferred into Complainant’s account, due to the presence of a foreign load.  (Tr. 27, 71, 119-121; PECO Exhibits 4 and 5).  

18. 	On May 28, 2013, Complainant contacted PECO to discuss the foreign load situation and again in July 2013 to inform PECO the foreign load had been corrected.  No other contacts were made by Complainant to PECO from May 2013 to October 2013 about the foreign load problem.  (Tr. 77; PECO Exhibit 12).  

19. 	From 2007 through 2013, Complainant never contacted PECO to complain about a high bill dispute or to request a high bill investigation.  (Tr. 77, 78; PECO Exhibit 12). 

20.	On July 15, 2013, PECO returned to the service address after Complainant hired an electrician to repair the foreign load and met with Complainant to verify the foreign load had been corrected.  (Tr. 28, 29, 73, 74, 123-125; PECO Exhibit 8).

21.	On July 15, 2013, PECO verified the foreign load was corrected and finalized the payments due from Complainant as a result of the foreign load.  (Tr. 73, 125; PECO Exhibits 6 and 9).

[bookmark: _GoBack]22. 	As of July 15, 2013, the balance on Complainant’s account for Apartment A was $5,665.11 and on October 31, 2013, PECO transferred that balance over to Complainant’s residential account.  PECO re-opened a new account in Tenant’s name in July 2013.  (Tr. 75, 76; PECO Exhibits 6 and 11).

23. 	The Tenant did not make a payment for electric service from August 2011 through July 2013 and accrued an unpaid balance equal to $6,060.09 as of July 19, 2013.  (Tr. 31; PECO Exhibit 5).

24.	PECO did not contact Complainant for assistance in accessing the meter or to advise Complainant about the Tenant’s failure to pay because Complainant never advised PECO she was the landlord.  (Tr. 24-26).

25.	Complainant did not make a payment on the transferred balance from May 29, 2013 to October 31, 2013, when the balance was transferred to her residential account.  (Tr. 76; PECO Exhibit 6).

26. 	From July 19, 2013 to the date of the evidentiary hearing, neither the Tenant nor any other person made a payment for electric service and there is an unpaid balance equal to $982.05 on the service account.  (PECO Exhibit 10).

27. 	The Tenant moved out of Apartment A in June 2013 but the electric service account for Apartment A remains in the name of Chasity Mariani.  Neither the Tenant nor Complainant contacted PECO to close the account and no new tenant has contacted PECO to request service.  (Tr. 26, 27, 45, 59, 115-126; PECO Exhibits 10 and 13).

28.	Complainant was the ratepayer of record on the electric service account for the service address from May 20, 2013 until July 15, 2013, when PECO verified Complainant corrected the foreign load.  (Tr. 28, 73, 111-125; PECO Exhibits 4, 6 and 9).  

29.	 Complainant filed an informal complaint against PECO with the Commission’s Bureau of Consumer Services (BCS) on August 14, 2013 at Case No. 3136134 and alleged she should not be responsible to pay for electricity used by the Tenant.  BCS dismissed the informal complaint on October 3, 2013.  (Tr. 79, 80; PECO Exhibit 15).  

30.	On February 6, 2014, Complainant filed a formal complaint against Respondent.  

DISCUSSION

		Complainant alleges Respondent incorrectly charged her for electric service used by the Tenant and Complainant contends PECO allowed the bill to accumulate too high over a three-year period without terminating service.  Complainant argues the Tenant should be required to pay for the electricity she used and Respondent is wrong to require her to pay off the unpaid balance left by the Tenant.  Complainant requests the Commission require PECO to seek payment for the unpaid balance from the Tenant.

		Respondent, as a public utility, must “furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  66 Pa.C.S.A. § 1501.

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving the necessary elements of the complaint by substantial evidence.[footnoteRef:1]  Substantial evidence is defined as such evidence that a reasonable mind might accept as adequate to support a conclusion, but Complainant is required to present more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:2] [1:  	See 66 Pa.C.S.A. § 332(a).
]  [2:  	See Norfolk & Western Ry. Company v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Board of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); Murphy v. Department of Public Welfare, 480 A.2d 382 (Pa.Cmwlth. 1984).
] 


Foreign Load

		This Commission’s interpretation or construction of Section 1529.1, applicable to this case, is derived from Bryce v. Duquesne Light Co.,[footnoteRef:3] Santos v. Metropolitan Edison Company,[footnoteRef:4] and Stewart v. Equitable Gas Co.[footnoteRef:5]  These cases hold that a “foreign load” exists when a ratepayer-tenant’s meter in a multi-tenant dwelling registers utility service usage from which the tenant derives no benefit or only a shared benefit.  Even though the ratepayer-tenants in a multi-tenant dwelling have meters that register their individual utility service usage, a ratepayer-tenant whose meter also registers usage from which the tenant derives no benefit or only a shared benefit is not “individually metered” for the purpose of applying Section 1529.1.   [3:  	Docket No. Z-00223698 (Order entered September 1, 1994).]  [4: 
 	Docket No. C-00967757 (Order entered August 7, 1997).]  [5: 
 	Docket No. C-00014708 (Order entered October 31, 2001).] 


Consequently, the owner of the property becomes immediately responsible for the tenant’s account and the tenant’s account must be placed in the owner’s name.  Pursuant to 66 Pa.C.S.A. § 1529.1, the burden of dealing with a foreign load problem belongs squarely with the property owner, not the tenant, because the owner is in a better position to know the foreign load exists than do the tenants.[footnoteRef:6]       [6: 
 	See Jill and Joel Haimes v. PPL Electric Utilities Corporation, F-02201447 (Initial Decision dated January 23, 2008).] 


In Franckowiak v. PPL Electric Utilities Corporation,[footnoteRef:7] the Commission ruled the public utility failed to comply with 66 Pa.C.S.A. § 1529.1 when it failed to place a tenant’s account in the landlord’s name after the utility suspected foreign wiring.  The Commission found that asking the public utility to substantiate the existence of foreign wiring before it places the account in the landlord’s name would permit landlords to thwart the legislative intent by failing to promptly and fully cooperate with a public utility’s foreign wiring investigation.   [7: 
 	Docket No. C-20054687 (Order entered July 3, 2006).
] 


Likewise, in DelVecchio v. PPL Electric Utilities Corporation,[footnoteRef:8] the utility failed to change the account ratepayer back to the landlord after uncovering a foreign wiring.  The Commission found the amounts paid by the tenant after the utility discovered the foreign wiring were the responsibility of the landlord.  The Commission concluded the money the tenant paid to the utility for the time after the public utility discovered the foreign wiring was invalid pursuant to 66 Pa.C.S.A. § 1529.1, and the utility was ordered to refund back to the tenant the amount paid during that time period. [8:  	Docket No. Z-01464793, (Order entered September 13, 2005).] 


In Ace Check Cashing, Inc. v. Philadelphia Gas Works, etc.,[footnoteRef:9] the Commission overruled a previous decision in Afshari v. PPL Electric Utilities Corporation[footnoteRef:10] when it determined landlords are responsible for both current bills and arrearages until such time as the landlord corrects the foreign load situation. [9: 
 	Docket No. C-2008-2056428 (Order entered May 21, 2010).]  [10: 
 	Docket No. C‑20055547 (Order entered April 9, 2008).] 


Prior to Afshari, the Commission’s foreign load policy was clear and consistent with a plain reading of the statute.  Upon the finding of foreign load, the utility would list the account, including any arrearages, in the name of the landlord.  The landlord had the responsibility to pay the utility bills until the foreign load was corrected.  Once the foreign load was corrected by the landlord and verified by the utility, the utility would place the account back in the name of the tenant.  However, the arrearage, if any, was to remain with the landlord.  There was no de minimus exception, and any dispute regarding the financial responsibilities of the parties was a matter to be resolved in the Court of Common Pleas and outside this Commission’s jurisdiction.  

	The key determination in Afshari is that, when foreign load is found, per operation of Subsection (c), the landlord shall be responsible only for the portion of the tenant’s arrearage that is related to foreign load.  However, Commission precedent, such as Elizabeth Santos v. Met Ed, Docket No. C-00967757 (Order entered August 7, 1997), holds that Subsection (c) operates to place both current bills and all arrearages in the landlord’s name if the landlord failed to provide the notice required by Subsection (a).  In interpreting Subsection (c), the decision in Afshari sought to avoid an unreasonably harsh result for the landlord in that it does not require the owner to be responsible for the tenant’s potentially large arrearages, especially where the foreign load is de minimus.  However, the approach in Afshari lessens the incentive for the landlord to correct the foreign load situation that is due to a wiring, plumbing or piping problem for which the landlord is responsible.  While the language in Subsection (c) can be viewed as ambiguous enough to allow some latitude for Commission interpretation, a determination that the landlord’s financial responsibility for arrearages is strictly limited to the foreign load portion of the arrearage is problematic.  This is because the statutory remedy for failure to provide notice provided in Subsection (c) refers back to Subsection (b) which clearly mandates that the landlord “shall thereafter be responsible for the payment for the utility services rendered [to the rental property].”

Complainant’s Position

		Complainant contends PECO never told her it was trying to terminate service to Apartment A for non-payment and she also was unaware the tenant in Apartment C denied PECO access to the meter on multiple occasions.  Complainant argues PECO should have told her sometime within a three-year period that the Tenant (in Apartment A) was not paying her electricity bills and should have turned off electricity at the outside pole when it could not gain access to the meter.  Complainant insists she should not be responsible for the large unpaid balance on the Tenant’s service account.

Respondent’s Position

		PECO contends it responded promptly and appropriately when the Tenant filed high bill complaints and responded consistent with the regulations when PECO determined there was a foreign wiring condition in Apartment A.  PECO avers it took two years for the Tenant to schedule a follow-up visit when the meter would be accessible to PECO’s representative and during that visit PECO did not determine the presence of a foreign load because the Tenant identified herself as the owner.  PECO only became aware of the presence of a foreign load when the Tenant denied being the owner.  Once aware of the true owner, PECO argues it appropriately transferred the unpaid balance from Apartment A into Complainant’s name until after Complainant fixed the foreign load wiring problem.  Furthermore, PECO contends it tried on multiple occasions to terminate electric service to the Tenant but PECO was never given access to the meter which meant PECO could not turn off service to Apartment A without also turning off service to the other two apartments.  PECO argues it acted appropriately and the formal complaint should be dismissed.

Analysis

Complainant requests the Commission find PECO was in error to transfer the Tenant’s unpaid balance over to her due to the presence of a foreign load when the foreign load resulted because the Tenant, who is Complainant’s daughter, stole electricity.  Complainant contests having to pay the unpaid balance because Respondent should have terminated electric service to the Tenant before allowing the balance to accrue over three years.  Respondent argues it provided adequate customer service when it placed the electricity in Complainant’s name after discovering a foreign load because compliance with the Commission’s statutes and regulations requires a public utility to make landlords the responsible party when two or more tenants are present but utility service is not completely separated.

		In this matter, the evidence clearly shows PECO was correct to require Ms. Mariani to pay for all current charges and the arrearages on the account for the service address, effective May 20, 2013, due to the presence of a foreign load.  Complainant did not present sufficient evidence to prove PECO failed to provide reasonable and adequate customer service when it required her to be responsible to pay all current and past charges incurred by the Tenant due to the presence of a foreign load.  Furthermore, PECO had no reason to contact Complainant to request assistance with gaining access to the meters because Complainant never advised PECO she was the owner of the rental units.

Respondent showed that it provided reasonable and adequate customer service when it notified Complainant there was a foreign load problem with the service address, when it explained to Complainant what steps she had to take to correct the problem, when it returned to the service address in a timely manner to verify Complainant’s efforts to separate the electric service and when it determined Complainant was responsible to pay the arrearages due on the account.  

It should be noted both Complainant and her daughter testified the Tenant, i.e., Complainant’s daughter, vacated the premises in June 2013 but neither Complainant nor the Tenant notified PECO to finalize the Tenant’s service account until the first day of hearing.  Furthermore, Complainant alleges there is a new tenant in Apartment A but no new tenant has requested service from PECO.  PECO’s account summary clearly shows no one has made a single payment for all the electric service provided to Apartment A since July 2011.  For over three years, the individuals who used Apartment A received free electric service.  It is not clear from the record why PECO opened a new service account in the Tenant’s name in July 2013 when the same tenant failed to make a single payment for the previous two years.  However, given the road blocks PECO faced in accessing the meter for these apartments, PECO’s failure to terminate service to Apartment A is understandable.  PECO should initiate all appropriate procedures including, if necessary, a writ of replevin in order to rectify the problems with this service address.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.

		2.	Complainant carries the burden of proving Respondent improperly charged Complainant for electric service.  66 Pa.C.S.A. § 332(a).

		3.	Complainant carries the burden of proving Respondent failed to provide reasonable and adequate customer service when Respondent charged Complainant for electric service used in Complainant’s rental unit until July 15, 2013.  66 Pa.C.S.A. § 332(a).

		4.	Complainant failed to verify she eliminated the foreign load problem until July 15, 2013.  66 Pa.C.S.A. § 1529.1.

5.	Complainant failed to meet the burden of proving Respondent was in error to charge Complainant for service the Tenant used and for not terminating electric service to the Tenant for non-payment.  66 Pa.C.S.A. § 332(a).

ORDER



		THEREFORE,


		IT IS ORDERED:


1. That the formal complaint filed by Robin Mariani against PECO Electric Company at Docket No. C-2014-2406209 is denied.  

1. That the Secretary mark the docket closed.




Date:  August 28, 2014							/s/			
								Katrina L. Dunderdale
								Administrative Law Judge
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