BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



J3 Energy Group, Inc.					:
							:
		v.					:	C-2011-2219920
							:
West Penn Power Company				:
							:
		and					:
							:
UGI Development Company				:
(Indispensable Party)


PROCEDURAL ORDER 


[bookmark: _GoBack]On September 11, 2014, a second prehearing conference was held.  I noted the appearance of Christopher T. Wright, Esquire on behalf of UGI Development Company; John L. Munsch, Esquire and John F. Povilaitis, Esquire on behalf of West Penn Power Company, Thomas J. Russial, Esquire on behalf of J3 Energy Group, Inc. and Kriss E. Brown, Esquire on behalf of the Pennsylvania Public Utility Commission’s Bureau of Technical Utility Services (TUS).

The following matters were addressed: (1) service of documents; (2) protective orders; (2) a procedural schedule; (3) possibility of settlement; and (4) J3’s Bankruptcy Petition.  These matters are discussed below.

Service of Documents

		The official service list shall be modified consistent with the requests of counsel at the prehearing conference such that the following will be removed from the service list, but shall remain on the e-mail distribution list:  Stephen Russial, UGI Development Company, Kent D. Murphy, Senior Counsel, UGI Corporation, David B. MacGregor, Esquire, and John L. Munsch, Esquire. 

Protective Orders

After the last prehearing conference in May, the parties agreed to a fourth protective order which was entered on June 5, 2014.   

Procedural Schedule

		The parties agree that no additional testimony, discovery or hearings will be submitted on the issue of West Penn’s evaluation of bids submitted in response to the 2010 RFP or regarding the issue of how “All or Nothing” bids were to be evaluated under West Penn’s 2010 competitive RFP.  The parties will be permitted to brief these issues referencing the  proprietary and nonproprietary records.  However, regarding a third issue as to the available remedies available to J3, the record shall be reopened for the submission of evidence relevant to available remedies.  Also, I interpret the Commission’s October 31, 2013 Remand Order to mean the Commission is interested in whether the existing agreement between UGI and West Penn is in the public interest and if not, whether the Commission should modify or terminate that agreement under 66 Pa. C.S. § 508.  

		The procedural schedule is as follows.

J3 Direct Testimony			Friday, October 31, 2014

Other Parties’ Rebuttal Testimony	Friday, December 12, 2014

Evidentiary Hearings			January 13-14, 2015

Main Briefs on all issues		Monday, February 9, 2015

Reply Briefs on all issues		Monday, March 2, 2015

J3’s Bankruptcy Petition
	
		J3 stated that on September 5, 2014, the Federal Bankruptcy Court for the Middle District of Pennsylvania established a schedule requiring J3 to file a plan of reorganization within 30 days with plan confirmation expected to be determined within 75 days.   West Penn and UGI requested periodic update reports be submitted by J3 whenever there is a significant event regarding the Chapter 11 Bankruptcy Petition which impacts the instant case.  Therefore, J3 shall be directed to provide said pertinent information to the parties as well as the presiding officer.   Although the automatic stay has been lifted by the Bankruptcy Court for the instant case to proceed, in the event that the parties should come to a negotiated agreement, the parties should seek prior approval by the Bankruptcy Court, and any approval should be noted in any filing of a Joint Settlement Petition at the Commission.

Settlement

		The parties are reminded that if a settlement is reached, they should file a petition for settlement as well as individual party’s statements in support of the settlement petition.  Additionally, it may be necessary to enter written testimony and other evidence into the record with a settlement petition, in order to provide the presiding officer with enough evidence to support findings that the proposed settlement is in the public interest and in accordance with the Public Utility Code.  Evidence may be moved into the record with a written verification, or with the testimony of a live witness attesting to the truthfulness of the testimony offered.  Any settlement petitions are to be filed in hard copy as well as in a CD in searchable PDF format.  In addition, any settlement petitions are to be delivered to me in hard copy as well as electronically in Word format. 

Transcript

		The transcript turnaround shall be three days.

		THEREFORE,

IT IS ORDERED:

	1.	That J3 Energy Group, Inc. is directed to provide all parties and the presiding officer with timely notice of events regarding its Chapter 11 Bankruptcy Petition, which impact this proceeding at Docket No. C-2014-2219920.

		2.	That the procedural schedule is as follows.

J3 Direct Testimony			Friday, October 31, 2014

Other Parties’ Rebuttal Testimony	Friday, December 12, 2014

Evidentiary Hearings			January 13-14, 2015

Main Briefs on all issues		Monday, February 9, 2015

Reply Briefs on all issues		Monday, March 2, 2015

		3.	That in accordance with the schedule set forth in Ordering Paragraph No. 2 above and 52 Pa. Code §5.412, the parties shall serve the documents listed above so that the documents are received in-hand (or via e-mail with hard copy to follow by regular first class mail) by the parties no later than 4:00 p.m. on the dates listed in Ordering Paragraph No. 2.   

		4.	That parties shall not file testimony with the Commission, but shall file a certificate of service.  

		5.	That written testimony shall comply with the requirements of 52 Pa. Code §5.412 and shall be marked with numerical, sequential statement numbers. Oral direct or rebuttal testimony or witnesses not identified in a party’s prehearing memorandum shall not be permitted, except by permission of the presiding officer for good cause.

		6.	That all parties shall comply with the provisions of 52 Pa. Code §5.243(e) which prohibits the introduction of evidence during rebuttal which should have been included in the party’s case-in-chief or which substantially varies from the party’s case-in-chief, unless the party is introducing evidence in support of a proposed settlement.

		7. 	That the transcript turnaround time will be three days.

		8.	That the parties shall stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve precious administrative hearing resources.  52 Pa. Code §§5.232 and 5.234  
  
9.	That the evidentiary hearings in this matter constitute formal legal proceedings and I will conduct them in accordance with the Commission’s Rules of Administrative Practice and Procedure, as well as the rules of evidence as applied to administrative hearings.

10.	That each party shall file an original brief with the Secretary, in accordance with 52 Pa. Code §5.502(a), and shall serve one copy, in-hand, on me and all other parties no later than 4:00 p.m. on the dates listed.  In addition, each party shall e-mail its briefs in Microsoft Word format. 

11.	That all briefs shall comply with the requirements of 52 Pa. Code §§5.501 and 5.502, and in addition to the mandatory contents set forth in 52 Pa. Code §5.501(a), all main briefs, regardless of length, must contain:
	A.	A history of the proceeding;
	B.	A discussion;
C.	Proposed findings of facts (with record citations to transcript pages or exhibits where supporting evidence appears);
D.	Proposed conclusions of law (with citations to supporting statutes, regulations or relevant case law); and 
E.	Proposed ordering paragraphs specifically identifying the relief sought.

		
		12.	That any provision of this prehearing order may be modified upon motion and good cause shown by any party in interest in accordance with 52 Pa. Code §5.223(a).

		
Date: September 11, 2014										
						Elizabeth H. Barnes
						Administrative Law Judge
