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1 

2 

3 JUDGE EMBER S. JANDEBEUR: 

4 T h i s i s a c o n t i n u i n g h e a r i n g i n t h e 

5 m a t t e r o f t h e a p p l i c a t i o n o f Washington Park S a n i t a r y 

6 and Washington Park Water w i t h r e g a r d t o a 529 

7 p r o c e e d i n g . And I'm n o t g o i n g t o r e a d a l l t h e Docket 

numbers o f f . But l e t me go ahead and see who I ' v e g o t 

9 h e r e . I ' v e g o t K r i s s Brown and Rhonda Davidson. 

10 Who's g o i n g t o t a k e t h e l e a d f o r t h e PUC? 

11 ATTORNEY BROWN: 

12 I am. 

13 JUDGE JANDEBEUR: 

14 Okay. Mr. Brown. And P e n n s y l v a n i a 

15 American Water, M i c h a e l K l e i n . 

16 ATTORNEY KLEIN: 

17 Yes, Your Honor. 

18 JUDGE JANDEBEUR: 

19 I'm g o i n g by t h e o l d s i g n - i n sheet 

2 0 because I t h i n k t h e t o d a y ' s i s s t i l l o u t t h e r e 

21 somewhere. Mr. Niesen. 

22 ATTORNEY NIESEN: 

23 Good m o r n i n g . Your Honor. 

24 JUDGE JANDEBEUR: 

25 There you a r e , okay. Good. Okay. Do I 

Sarge n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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have Kim B o r l a n d here? 

2 ATTORNEY BORLAND: 

3 Yes, Your Honor. 

4 JUDGE JANDEBEUR: 

5 Okay. Good. And Joseph A l b e r t ? No. 

5 Mr. P r e a t e , I ' v e g o t you h e r e . 

7 ATTORNEY PREATE: 

3 Yes . 

JUDGE JANDEBEUR: 

10 Ms. Wong and Ms. T u n i l o , I ' v e g o t you 

11 here f o r OCA. And who e l s e do I have? 

12 ATTORNEY GANNON: 

13 Your Honor, i t ' s E r i n Gannon t o d a y . 

14 • JUDGE JANDEBEUR: 

15 A l l r i g h t . E r i n , okay. So no D a r l e n e 

16 today? 

17 ATTORNEY GANNON: 

18 R i g h t . 

19 JUDGE JANDEBEUR: 

20 A l l r i g h t . Which one o f you i s g o i n g t o 

21 t a k e t h e lead? 

22 ATTORNEY GANNON: 

23 j w i l l . 

24 JUDGE JANDEBEUR: 

25 Okay. And who are t h e o t h e r p e o p l e t h a t 

S a r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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1 I see? Mr. Lash, I know you. B e h i n d Mr. Lash i s ? 

2 MR. KESSLER: 

3 S c o t t K e s s I e r w i t h P e n n s y l v a n i a America. 

4 JUDGE JANDEBEUR: 

5 Okay. And b e h i n d you i s ? 

6 MR. GABAGE: 

7 Pete Gabage w i t h Aqua. 

8 JUDGE JANDEBEUR: 

9 Okay. And s i r ? 

10 MR. KIRKWOOD: 

11 T h i s i s Dale K i r k w o o d f r o m PUC. 

12 JUDGE JANDEBEUR: 

13 Okay. Good m o r n i n g , s i r . And ma'am? 

14 MS. ANDERIKA: 

15 Joann A n d e r i k a w i t h Bank o f America. 

16 JUDGE JANDEBEUR: 

17 Okay. And b e h i n d you i s w i t h Mr. P r e a t e . 

18 Okay. So I know who I ' v e g o t i n f r o n t o f me. Now, I 

19 t h i n k we l e f t o f f you guys have t o c o r r e c t me i f 

20 I'm wrong, I t h i n k we l e f t o f f , Mr. Brown, you were 

21 g o i n g t o f i n i s h p r e s e n t i n g y o u r case; i s t h a t c o r r e c t , 

22 or had we f i n i s h e d up w i t h you? 

23 ' ATTORNEY BROWN: 

24 No. We d i d n ' t s t a r t , Your Honor. I 

2 5 t h i n k where we were a t was t h e Bank o f America 

Sa r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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encompasses t o . 

JUDGE JANDEBEUR: 

Needed t o be subpoenaed? 

ATTORNEY BROWN: 

Yes. To d e a l w i t h t h o s e f i r s t and t h e n 

p r o c e e d i f need be w i t h our case. 

JUDGE JANDEBEUR: 

A l l r i g h t . W e l l , w h i c h a t t o r n e y wants t o 

s t a r t o f f today? How do you a l l want t o h a n d l e t h i s ? 

ATTORNEY BROWN: 

He's p r o b a b l y more f a m i l i a r w i t h t h e Bank 

of America s t a t u s o f t h a t t h a n I am. 

JUDGE JANDEBEUR: 

So w e ' l l l e t you s t a r t o f f , Mr. P r e a t e . 

ATTORNEY PREATE: 

Thank you v e r y much, Judge. 

JUDGE JANDEBEUR: 

You're welcome. 

ATTORNEY PREATE: 

We were l a s t h e r e t h e r e was i f my 

memory i s c o r r e c t , t h e r e was a s h o r t p r o c e e d i n g and 

what we were g o i n g t o a t t e m p t t o do was f i l e an 

amended c o m p l a i n t on the Bank of America mortgages, 

t h e r e a r e t h r e e o f them. On W.P. Water Company, I n c . 

and W.P. S a n i t a r y Company, I n c . , and th e s e mortgages 

Sargent's C o u r t R e p o r t i n g S e r v i c e , I n c . 
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1 were d a t e d March 1 7 t h , 1990 t o Hanover Bank o f 

2 P e n n s y l v a n i a . And t h e r e were and t h a t ' s i n t h e 

3 amount o f $55,000 t h a t ' s r e c o r d e d i n mortgage book 157 

4 page 846 i n Wyoming County. There's a l s o a second 

5 mortgage i n t h e amount o f $8,963.51 d a t e d 3/16/1998, 

6 r e c o r d e d i n Wyoming County mortgage book 375, page 898 

7 and t h e mortgagee i s Summit Bank. Then t h e r e ' s a 

8 t h i r d mortgage f o r $8,963.51 and t h e mortgage company 

9 t h e m o r t g a g o r i s W.P. S a n i t a r y Company, I n c . o f 

10 W.P. Water Company, I n c . The mortgagee bank i s Summit 

11 Bank. I t ' s d a t e d March 1 6 t h , 1998 and i t ' s i n 

12 mortgage book 375, page 903 i n Wyoming County. So 

13 t h e r e a r e two s e p a r a t e mortgages t h e n t h a t were t a k e n 

14 o u t on t h e same day, r e c o r d e d on t h e same day, June 

15 1 0 t h , 1998, b u t t h e r e a r e two s e p a r a t e o b v i o u s l y 

16 t h e r e a r e s e p a r a t e pages i n Wyoming County. 

17 JUDGE JANDEBEUR: 

18 I t h i n k you s w i t c h e d t h e d a t e t h e r e . You 

19 went f r o m 3/16 t o June 1 0 t h . D i d you mean t o ? 

20 ATTORNEY PREATE: 

21 The d a t e o f t h e mortgages i s 3/16/1998. 

22 The d a t e o f r e c o r d a t i o n i s 6/10/1998. 

23 JUDGE JANDEBEUR: 

24 Okay. Got i t . Thank you. 

25 ATTORNEY PREATE: 

Sar g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 
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1 And those a r e t h e t h a t ' s t h e l a s t 

2 r e m a i n i n g o b s t a c l e t o t h e f i n a l s i g n i n g o f t h e APAs 

3 was t h i s mortgage. T h i s mortgage had t o be r e s o l v e d 

4 i n o r d e r f o r and t h a t 1 s t h e words i n t h e document 

5 t h e APAs . 

6 JUDGE JANDEBEUR: 

7 Okay. J u s t h o l d one second. Mr. K l e i n , 

do you agree w i t h t h a t , t h a t t h o s e a r e t h e o n l y 

9 t h i n g s ? 

10 ATTORNEY NIESEN: 

11 Mr. Nies e n . 

12 JUDGE JANDEBEUR: 

13 Oh, I'm s o r r y , Mr. Nie s e n . Excuse me. 

14 Mr. Niesen, do you agree w i t h t h a t ? 

15 ATTORNEY NIESEN: 

16 W e l l , I agree w i t h i t t o a p o i n t . Beyond 

17 t h a t t h e W.P. Company's Mr. Kresge, as w e l l as Kresge 

18 and Sons, need t o f i l e a p p r o p r i a t e s a t i s f a c t i o n p i e c e s 

19 w i t h t h e a p p r o p r i a t e c o u n t y o f f i c e s . 

2 0 JUDGE JANDEBEUR: 

21 For th e s e o r f o r t h e one f o r t h e 

22 o t h e r ones? 

23 ATTORNEY NIESEN: 

24 For t h e l a r g e f o r t h e l a r g e mortgage. 

25 JUDGE JANDEBEUR: 

Sargent's C o u r t R e p o r t i n g S e r v i c e , I n c . 
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1 Okay. R i g h t . 

2 ATTORNEY NIESEN: 

3 As we u n d e r s t a n d what t h e W.P. companies 

4 a r e s u g g e s t i n g i s t h a t i n o r d e r f o r them t o want t o 

5 f i l e t h e or t o be a b l e t o f i l e t h e s e s a t i s f a c t i o n 

6 p i e c e s , t h i s needs t o be done f i r s t . 

7 JUDGE. JANDEBEUR: 

8 T h i s i s i n th e s e t h r e e w i t h Bank o f 

9 America need t o be done f i r s t ? 

10 ATTORNEY NIESEN: 

11 Yes. These need t o be done f i r s t . 

12 JUDGE. JANDEBEUR: 

13 Okay. J u s t making s u r e I know what t h e 

14 t h i s i s . 

15 ATTORNEY NIESEN: 

16 From our p e r s p e c t i v e as a p a r t i c i p a n t i n 

17 t h e m e d i a t e d r e s o l u t i o n o f t h i s , we want t o see and we 

18 i n s i s t t h a t t h e s e l a r g e mortgages and mechanics l i e n s 

19 be s a t i s f i e d i n a p p r o p r i a t e f a s h i o n , I s h o u l d say w i t h 

20 p r o p e r c o r p o r a t e a u t h o r i z a t i o n showing t h a t i t can be 

21 done. That t h e y be s a t i s f i e d p r i o r t o t h e e x e c u t i o n 

22 o f t h e a s s e t s purchase agreement. 

23 JUDGE JANDEBEUR: 

24 Okay. Has a n y t h i n g happened s i n c e J u l y 

25 22nd? What have you a l l been d o i n g s i n c e J u l y 22nd 

S a r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
(814.) 53 6-8908 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

93 

towards t h a t end? 

ATTORNEY NIESEN: 

There's been n o t h i n g done s i n c e J u l y 

22nd. A g a i n , what's been sugge.sted i s t h a t t h e 

s a t i s f a c t i o n p i e c e s c a n ' t be r e c o r d e d u n t i l t h e s e Bank 

of America mortgages are e x t i n g u i s h e d . 

JUDGE JANDEBEUR: 

Okay. So we're s t i l l a t t h e r i g h t p l a c e 

where we ought t o be. Thank you, Mr. Nies e n . 

ATTORNEY PREATE: 

There's no q u e s t i o n t h a t t h i s p i e c e , t h i s 

Bank o f America p i e c e has t o be r e s o l v e d . And t h a t ' s 

what t h i s p r o c e e d i n g t o d a y i n my vie w i s abo u t . 

Because we have a l r e a d y s i g n e d f o r a l l o f t h e 

agreements and t h e l e a s e s and s a t i s f a c t i o n s f o r t h e 

mortgages so t h e d r i l l i n g company and t h e mechanic's 

1 i e n ' s t o t h e d r i 1 1 i n g company. Because we a1ready 

have them. And I do n ' t know where c e r t a i n l y I 

sent c o p i e s o f t h i s t o a l l t h e p a r t i c i p a n t s . 

JUDGE JANDEBEUR: 

Okay . 

ATTORNEY PREATE: 

By agreement t h e y w o u l d be f i l e d once 

Bank o f America i s r e s o l v e d . 

JUDGE JANDEBEUR: 

Sar g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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1 L e t me ask you a q u e s t i o n . 

2 ATTORNEY PREATE: 

3 C e r t a i n l y . 

4 JUDGE JANDEBEUR: 

5 Between J u l y 22nd and the subpoena f o r 

6 Bank o f America, have you had d i s c u s s i o n s w i t h Bank 

7 America on c l e a r i n g t h e s e t h r e e encumbrances? 

ATTORNEY PREATE: 

9 I th a n k you f o r a s k i n g t h a t q u e s t i o n , 

10 because I was a l i t t l e l a t e g e t t i n g here t h i s m o r n i n g 

11 because Bank America was c a l l i n g what t h e y c a l l a 

12 p a n i c f i r e d r i l l . Here's what I have been I ' v e 

13 h e a r d f r o m two and I want t o p u t t h i s on t h e 

14 r e c o r d , two i n d i v i d u a l s a t Bank America. Joann 

15 A n d e r i k a i s h e r e , b u t she's t h e l o c a l bank manager a t 

16 507 L i n d e n S t r e e t and she doe s n ' t have any p e r s o n a l 

17 knowledge. 

18 JUDGE JANDEBEUR: 

19 Come on up. 

20 ATTORNEY PREATE: 

21 She's .the boss. Are you t h e boss? 

22 MS. ANDERIKA: 

23 No, I'm n o t . 

24 ATTORNEY PREATE: 

25 Whatever. You're somebody t h a t ' s 

S a r g e n t ' s Court R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

95 

i m p o r t a n t over t h e r e because we do our b a n k i n g w i t h 

Bank America. J u s t we 1ve known each o t h e r f o r 15 

ye a r s o f some t h i n g . But i n any event h e r e ' s who . 

JUDGE JANDEBEUR: 

Mr. P r e a t e , h o l d on one second. 

OFF RECORD DISCUSSION 

JUDGE JANDEBEUR: 

Co n t i n u e , Mr. P r e a t e . 

ATTORNEY PREATE: 

A l l r i g h t . S i nce t h e l a s t m e e t i n g , 

we' ve, o f cour's e , had an amended c o m p l a i n t f i l e d and 

p e r s o n a l l y s e r v e d i t on Joann A n d e r i k a . 

JUDGE JANDEBEUR: 

Okay. And t h e n what happened? 

ATTORNEY PREATE: 

We a l s o p e t i t i o n e d t h e C o u r t f o r 

subpoenas. 

JUDGE JANDEBEUR: 

And you g o t them. 

ATTORNEY PREATE: 

And t h e Court gave us subpoenas we 

p e r s o n a l l y s e r v e d them on Joann A n d e r i k a ; c o r r e c t ? 

MS. ANDERIKA: 

24 Because I g o t t h e one subpoena, n o t t h e 

25 amended one. 

Sar g e n t ' s Court R e p o r t i n g S e r v i c e , I n c . 
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1 ATTORNEY PREATE: 

2 W e l l , t h a t ' s r i g h t . There was a n o t h e r 

3 p e r s o n i n y o u r o f f i c e t h a t g o t t h e amended c o m p l a i n t ; 

4 c o r r e c t ? 

5 MS. ANDERIKA: 

6 Yes. 

7 ATTORNEY PREATE: 

Okay. Ray Colonna i s h e r e , he p e r s o n a l l y 

9 made t h e s e r v i c e on t h e bank. We w a i t e d and we w a i t e d 

10 and we w a i t e d . F i r s t n o t i f i c a t i o n t h a t I had t h a t 

11 t h e r e was a response coming f r o m Bank America was l a t e 

12 y e s t e r d a y a f t e r n o o n when a J e s s i c a Cook up i n U t i c a 

13 c a l l e d . She i s a q u o t e , subpoena p r o c e s s i n g c l e r k . 

14 And she s a i d t h a t she had somehow t h e pap e r s were 

15 l o s t and i t j u s t g o t t o her desk and what a r e you 

16 l o o k i n g f o r . And I t o l d h er we're l o o k i n g f o r we 

17 have a l a w s u i t p e n d i n g i n t h e P e n n s y l v a n i a P u b l i c 

18 U t i l i t y Commission. We've subpoenaed Joann A n d e r i k a . 

19 We want h e r t o appear w i t h t h e documents i n d i c a t i n g 

20 what's t h e s t a t u s o f these t h r e e mortgages. She says 

21 I don't know what t h e s t a t u s o f t h e t h r e e mortgages 

22 a r e . I'm j u s t a subpoena p r o c e s s i n g c l e r k . So we 

23 moved on. Then she s a i d she w o u l d be l o o k i n g and 

24 t a l k i n g t o some l o o k around and t a l k t o p e o p l e . 

25 T h i s m o r n i n g about 9:20, 9:25 I r e c e i v e d 

S a r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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a c a l l f r o m a Mark Z u b o f f , Z-U-B-O-F-F, i n C h a r l o t t e , 

N o r t h C a r o l i n a . He i s a p a r a l e g a l . He d e s c r i b e s 

h i m s e l f as a p a r a l e g a l . And he s a i d t h a t he d o e s n 1 t 

know a n y t h i n g about t h i s m a t t e r . Knows n o t h i n g . He 

s a i d what's happening? I t o l d him a g a i n i t was a 

p r o c e e d i n g h e r e . I s a i d we're g o i n g t o move f o r a 

d e f a u l t judgment a t 10:30 t h i s m o r n i ng a g a i n s t Bank 

America f o r f a i l u r e t o f i l e an e n t r y o f appearance and 

f a i l u r e t o f i l e an answer t o our amended c o m p l a i n t . 

He s a i d I ' l l g e t back t o you. 

The n e x t p e r s o n t h a t c a l l e d was J e s s i c a 

Cook a g a i n . That was about 20 t o 10:00 t h i s m o r n i n g . 

At w h i c h she says as f o l l o w s . She has been a b l e t o 

l o c a t e t h e t h r e e mortgages on t h e computer, on t h e 

computer. She s a i d t h a t t h e i r computer i s showing 

t h a t t h e mortgages were c l o s e d , quote, u n q u o t e , 

c l o s e d . She doesn't know what t h a t means, b u t t h e 

computer i s s a y i n g c l o s e d , J u l y t h e two mortgages 

were c l o s e d J u l y o f 2 0 05 and t h e r e was a n o t h e r 

mortgage c l o s e d i n F e b r u a r y o f 2005. 

So t h e i r sys tern i s showing t h e t h r e e 

mortgages a r e c l o s e d . But t h e y c o u l d have been c l o s e d 

e a r l i e r she s a i d , b u t t h a t ' s t h e da t e s t h a t t h e y have 

t h e y ' r e c l o s e d . She says I need t o f i n d an o f f i c e r , 

whoever t h a t w o u l d be, who would know more about i t . 

S a r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 
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And she s a i d I c a n 1 t t e l l you any more t h a n what t h e 

computer i s showing. I d o n ' t know where t h e f i l e s 

a r e . I don't know who's i n charge. She i s t h e 

subpoena p r o c e s s i n g c l e r k . So t h a t ' s where we a r e . 

And I , t h e r e f o r e , am p r e p a r e d t o move and 

w i l l have a m o t i o n p r e p a r e d r i g h t now t h a t was and 

ask t h i s C o urt t o e n t e r a d e f a u l t judgment a g a i n s t 

Bank o f America deeming a d m i t t e d t h e a l l e g a t i o n s i n 

our amended c o m p l a i n t and e n t e r i n g an o r d e r because 

t h e r e ' s t h e s e mortgages were o b v i o u s l y n o t 

approved by t h e PUC. They were mortgages t h a t a r e 

marked t h e system has marked them c l o s e d . My 

c l i e n t and our a l l e g a t i o n i n t h e amended c o m p l a i n t i s 

t h a t t h e s e we b e l i e v e t h a t t h e s e mortgages were 

a l r e a d y p a i d o f f . That t h e a l l e g a t i o n i s f u r t h e r t h a t 

t h e r e h a s n ' t been a s i n g l e b i l l , i n v o i c e , phone c a l l , 

l e t t e r f r o m anybody a t Bank America, Summit Bank o r 

Hanover Bank s i n c e t h e b e g i n n i n g o f t h e s i n c e t h e 

l a t e 1980s, t h a t w o u l d i n d i c a t e t h a t o r even a 

l a w s u i t , t h a t w o u l d i n d i c a t e t h a t t h e s e a r e c o n t i n u i n g 

t o be v i a b l e open mortgages. So you know, banks a r e 

u s u a l l y v e r y good a t we h e a r d d e f i c i e n t f o r a 

month o r two, t h e y ' r e c a l l i n g , t h e y ' r e w r i t i n g t o you, 

t h e y ' r e s e n d i n g you l e t t e r s . My c l i e n t s have n o t 

r e c e i v e d any communication from a l l t h r e e o f t h o s e 

S a r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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banks or any o f th o s e banks, i n d i c a t i n g t h a t t h e s e 

m a t t e r s a r e s t i l l open. They b e l i e v e , as been h e a r d 

here i n our amended c o m p l a i n t , t h a t t h o s e mortgages 

have a l r e a d y been s a t i s f i e d . So we ask, t h e r e f o r e , 

t h a t t h e s i n c e t h e r e ' s no appearance e n t e r e d by 

c o u n s e l , and no answer t h a t ' s been f i l e d even though 

t h e r e ' s been p r o p e r s e r v i c e , t h a t t h e C o u r t e n t e r a 

d e f a u l t judgment a g a i n s t Bank o f America on these 

m a t t e r s . 

JUDGE JANDEBEUR: 

a t t o r n e y ? 

Okay. And Ms. A n d e r i k a , you are n o t an 

MS. ANDERIKA: 

No, I'm no t . 

JUDGE JANDEBEUR: 

And you d i d n ' t come w i t h an a t t o r n e y f o r 

Bank o f America today? 

MS ANDERIKA: 

No, I d i d n o t . 

JUDGE JANDEBEUR: 

So y o u r o n l y i n t e n t was t o appear as a 

w i t n e s s f o r Bank o f America? 

MS. ANDERIKA: 

I was I'm here because Bank o f 

America had urged me t o come t o see what t h e s e f i l i n g s 

S a r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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a r e about and E r n i e had s a i d he wanted me he r e . 

JUDGE JANDEBEUR: 

Okay. What i s a r e you f a m i l i a r w i t h 

t h e p r o c e s s t h a t Mr. P r e a t e w o u l d go t h r o u g h t o v e r i f y 

i n t h e Co u r t o f Common Pleas t h a t t h e s e encumbrances 

have been c l e a r e d ? 

MS, ANDERIKA: 

No, I'm n o t . 

JUDGE JANDEBEUR: 

Mr. P r e a t e , a r e you? 

ATTORNEY PREATE: 

Yes, Your Honor. 

JUDGE JANDEBEUR: 

What p r o c e s s would you go t h r o u g h t h r o u g h 

t h e C o u r t o f Common Pleas t o c l e a r t h e s e encumbrances 

on t h e t i t l e ? 

ATTORNEY PREATE: 

There i s a s t a t u t e i n P e n n s y l v a n i a , t h a t 

r e g u l a t e s how a bank i s sued over t h e c l o s u r e o f 

mortgages. And t h a t r e q u i r e s t h a t s t a t u t e 

r e q u i r e s t h a t you send by c e r t i f i e d m a i l t h e v a r i o u s 

p i e c e s o f i n f o r m a t i o n t h a t you have c o n c e r n i n g t h a t 

mortgage. When i t was t a k e n o u t , who was t h e 

mort g a g o r , who's t h e mortgagee. The amounts, t h e 

v a r i o u s pages and t h e mortgage books. The a l l e g a t i o n 

S a r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
( 814 )- 536-8908 
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t h a t i t was s a t i s f i e d . And so t h e r e ' s a l i s t i n t h e 

s t a t u t e t h a t i n d i c a t e s what you have t o n o t i f y them 

o f . 

JUDGE JANDEBEUR: 

Who's t h e you? Who's t h e you? 

ATTORNEY PREATE: 

That . 

JUDGE JANDEBEUR: 

The mortgagee or t h e mortgagor? 

ATTORNEY PREATE: 

W e l l , we t h a t i s t h e mortgage 

W.P. Water and W.P. S a n i t a r y have t o n o t i f y by 

c e r t i f i e d m a i l t h e bank, t h e mo r t g a g o r . 

JUDGE JANDEBEUR: 

Have you done t h a t ? 

ATTORNEY PREATE: 

Yes, we have. 

JUDGE JANDEBEUR: 

When? 

ATTORNEY PREATE: 

We d i d t h a t t h e f i r s t week o f August. So 

t h a t ' s a t 60 you have t o w a i t 60 days under t h e 

s t a t u t e f o r t h a t t o e x p i r e . I f t h e bank d o e s n ' t 

s a t i s f y under t h e s t a t u t e w i t h i n 60 days o f t h e d a t e 

o f r e c e i v i n g t h e l e t t e r , t h e n t h e mortgages a r e deemed 

Sa r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 
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1 s a t i s f i e d or you f i l e . You're p e r m i t t e d t o f i l e a 

2 cause of a c t i o n ' i n t h e Court o f Common Pleas and t h e 

3 damages a r e t h e amounts o f t h e mortgages p l u s c o s t s 

4 and a t t o r n e y ' s f e e s . So t h a t would be a p p r o x i m a t e l y 

5 $75,000 p l u s c o s t s and a t t o r n e y ' s f e e s . T h a t ' s what 

6 we're l o o k i n g a t a g a i n s t t h e Bank o f America. To do 

7 t h a t t h a t w o u l d be done i n March excuse me, i n 

8 October o f 2000 f i r s t week of October o f 2008. 

9 JUDGE JANDEBEUR: 

10 Okay. I t h i n k we d i s c u s s e d t h i s J u l y 

11 22nd, t h a t under t h e PUC s t a t u t o r y p r o v i s i o n s and 

12 under t h e m o t i o n t h a t a p p a r e n t l y you've g o t p r e p a r e d 

13 i n f r o n t o f you, even assuming we deem a d m i t t e d a l l o f 

14 t h e f a c t s you p u t i n y o u r o r i g i n a l m o t i o n , t h a t Bank 

15 of America f a i l e d t o respond t o , even i f you g e t an 

16 o r d e r f r o m me s a y i n g t h e s e encumbrances a r e w a i v e d or 

17 are v o i d or w h a t e v e r t h e word i n t h e s t a t u t e , my 

18 s t a t u t o r y s e c t i o n s say, i t ' s n o t g o i n g t o g e t you what 

19 you heed. You s t i l l need e x a c t l y what y o u ' r e t a l k i n g 

20 about w i t h t h e Co u r t o f Common Pleas . And a p p a r e n t l y 

21 you have i n t h e works now w i t h t h e 60-day t u r n a r o u n d . 

22 So we can f i n i s h t h i s o u t , b u t you s t i l l 

23 need t o c l e a r t h e t i t l e under c i v i l law, n o t admin 

24 law. So you s t i l l need t o f i n i s h t h a t a c t i o n . And 

25 t h a t ' s what's I - w o u l d n ' t t h i n k t h a t t h e agreements 

S a r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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a r e g o i n g t o be s i g n e d u n t i l t h a t happens. 

ATTORNEY PREATE: 

I t ' s my u n d e r s t a n d i n g , Judge, t h a t d o i n g 

a l i t t l e b i t o f t i t l e work on my own, and y o u ' r e 

a b s o l u t e l y r i g h t . Mr. Niesen has i n d i c a t e d and I 

agree, t h a t t h e r e has t o be t h a t t h e PUC1s o r d e r 

d o e s n ' t g i v e you c l e a r t i t l e . I t p u t s a c l o u d on t h e 

mortgage, t h e v a l i d i t y o f t h e mortgage, b u t you s t i l l 

have t o go t h r o u g h t h e p r o c e e d i n g o f a l a w s u i t , u n l e s s 

Bank o f America somehow f i n d s t h e s e papers t h a t t h e i r 

system has s a i d has been c l o s e d f o r t h r e e y e a r s , and 

been i n a c t i v e f o r over t e n , a minimum o f t e n and 

p o s s i b l y 15 t o 17 y e a r s , and u n l e s s t h e y f i n d them 

t h e y ' 1 1 e i t h e r come i n w i t h a la w y e r b u t resp o n d 

n o t - h e r e b u t t h e a p p r o p r i a t e p l a c e f o r them t o respond 

now i s t o t h a t c e r t i f i e d l e t t e r . That's what t h e y 

have t o today i s one p a r t of t h e s t e p . And I 

would t h e n move t o have t h e d e f a u l t judgment e n t e r e d 

h e r e . 

JUDGE JANDEBEUR: 

Okay. W e l l , I'm g o i n g t o have t o t a k e 

t h a t under advisement. I don't have an immediate 

answer f o r you because t h e r e i s n ' t a Bank o f America 

a t t o r n e y here t o re s p o n d e i t h e r . I ' l l have t o l o o k a t 

i t . Where do you a l l want t o go w i t h t h i s today? 

Sargent's C o u r t R e p o r t i n g S e r v i c e , I n c . 
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1 T h i s i s your a c t i o n , Mr. P r e a t e , and i t ' s , I guess, a 

2 j o i n t a c t i o n by you, Mr. Brown. You've g o t p a r a l l e l 

3 m o t i o n s . How do you a l l want t o h a n d l e i.t? 

4 ATTORNEY PREATE: 

5 I j u s t want t o p u t on t h e r e c o r d , Judge, 

6 i s t h i s c e r t i f i e d l e t t e r I s e n t t o t h e Bank of America 

7 under t h e s t a t u t e . Mortgage S a t i s f a c t i o n A c t 21 PS 

8 S e c t i o n 721 was by my l e t t e r t o M i c h e l l e H a r r i s o n , 

9 b r a n c h manager, Bank o f America, 507 L i n d e n S t r e e t , 

10 S c r a n t o n , PA, 18503 . The l e t t e r was d a t e d as I s a i d 

11 24 J u l y , 2008. I have t h e c e r t i f i e d m a i l s i g n e d f o r 

12 on J u l y 2 5 t h , 2008. So t h a t a f t e r t h e 60 days r u n s 

13 f r o m t h a t d a t e and we're l o o k i n g a t October 

14 September 2 5 t h , n o t f a r f r o m h e r e , a l i t t l e b i t over a 

15 month from now. 

16 JUDGE JANDEBEUR: 

17 Okay. That b r i n g s me back t o t h e 

18 q u e s t i o n I posed. T h i s i s y o u r a c t i o n , Mr. P r e a t e , 

19 and yo u r a c t i o n , Mr. Brown. What do you a l l want t o 

20 do w i t h i t and what do you want t o do w i t h today? 

21 ATTORNEY PREATE: 

22 I move f o r a d e f a u l t judgment a g a i n s t 

23 Bank o f America. 

24 JUDGE JANDEBEUR: 

25 There's more t o b o t h o f your a c t i o n s t h a n 

S a r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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1 t h a t p a r t . I s a i d I would t a k e t h a t under advisement. 

2 ATTORNEY PREATE: 

3 Oh, okay. You wanted t o know what we 

4 wanted t o do. That's what we want t o a c c o m p l i s h 

5 t o d a y . 

6 JUDGE JANDEBEUR: 

7 Okay. 

ATTORNEY PREATE: 

9 I don't know o f a n y t h i n g e l s e t h a t K r i s s 

10 m i g h t have b u t . 

11 ATTORNEY BROWN: 

12 I have no o b j e c t i o n t o t h a t . But i t ' s 

13 s t i l l our p o s i t i o n t h a t t h e t a x l i e n s and mortgages by 

14 Kresge and Sons a r e i n v a l i d and s h o u l d be s t r i c k e n so 

15 f o r v a r i o u s r e a s o n s . 

16 JUDGE JANDEBEUR: 

17 Okay. 

18 ATTORNEY BROWN: 

19 And we a r e concerned about c o n s t a n t l y 

20 p u s h i n g t h i s o f f because t h e y s a i d t h e y g o t a d e a l . 

21 d o n ' t know what does i t g e t us i n a month when t h a t 

22 a c t i o n o c c u r s i n t h e Common Pleas C o u r t , what's g o i n g 

23 t o happen then? 

24 ATTORNEY PREATE: 

25 W e f i l e a c o m p l a i n t and we a l l e g e under 

Sargent's Court R e p o r t i n g S e r v i c e , I n c . 
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t h e Mortgage S a t i s f a c t i o n A c t t h e v a r i o u s t h i n g s t h a t 

I 1ve j u s t d e s c r i b e d . We se n t them c e r t i f i e d m a i l . 

I t ' s been r e c e i v e d . That t h e y haven't answered i n by 

the 2 5 t h o f September, we're g o i n g t o go c o l l e c t 

$75,000 p l u s c o s t s and a t t o r n e y ' s fees f r o m them. So 

t h a t ' s a b i g hammer. And t h e y have now t h e c l o c k 

i s r u n n i n g . I don't know, what's today's d a t e , t h e 

20th? So we're l o o k i n g a t 35 days t h e y have t o do 

somet h i n g . C l e a r l y t h e y c a n ' t t h e s e p r o c e e d i n g s 

a r e c l o s e d t o them i n my vi e w . T h a t ' s why I want a 

d e f a u l t judgment h e r e . A l l r i g h t . 

And t h a t d e f a u l t judgment, o f c o u r s e , 

doesn't c l e a r t h e t i t l e , b u t a t l e a s t i t p u t s t h e bank 

a g a i n , under a l o t o f p r e s s u r e . Now, my c o - c o u n s e l 

has been t a l k i n g t o Bank America s i n c e F e b r u a r y , Mr. 

B o r l a n d . And t h e y ' v e always come up w i t h t h e same 

response. D i f f e r e n t p e o p l e come up w i t h t h e same 

response, w e ' l l l o o k i n t o i t . W e ' l l t r y t o f i n d t h e 

documents. You t e l l them, Kim. 

ATTORNEY BORLAND: 

D u r i n g t h e p e r i o d s i n c e t h e l a s t t i m e we 

were h e r e , Judge, I d i d speak w i t h B e v e r l y Carson who 

s p e c i a l i z e d a t t h e Bank o f America. She was unaware 

of t h e p r o c e s s t h a t Mr. P r e a t e was u s i n g and she 

wasn't I t o l d h e r t h a t we had a c c o m p l i s h e d t h e 
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c o m p l a i n t i n t h e s e r v i c e , b u t she was d i s c o n n e c t e d 

f r o m t h a t p r o c e s s . And her i n q u i r y was s i m p l y t r y i n g 

t o d e t e r m i n e whether t h e y w o u l d v o l u n t a r i l y do t h i s 

based on whether o r n o t t h e r e had been any a c t i o n on 

t h e i r s i d e o f i t t o pr o v e s a t i s f a c t i o n . And you know, 

no r e s o l u t i o n on a v o l u n t a r y b a s i s f r o m them j u s t t o 

do t h a t . 

But I concur w i t h what Mr. P r e a t e says 

and t h a t i s i t ' s n o t j u s t a m a t t e r o f now Bank o f 

Ameri ca i g n o r i n g t h e p r o c e s s and s i m p l y n o t 

p a r t i c i p a t i n g and n o t h a v i n g any r i s k . T h e i r r i s k now 

i s n o t s i m p l y n o n - c o l l e c t i o n , t h e monies t h a t we say 

t h e y ' r e n o t even owed, b u t t h e i r r i s k i s t h a t t h e y ' r e 

g o i n g t o pay an amount o f some $73,000 or some $83,000 

p l u s a t t o r n e y ' s f e e s and c o s t s , under t h e s t a t u t e . So 

t h e y ' r e g o i n g t o have a p e n a l t y . And i f t h e y f a i l t o 

respond, t h a t ' s what's g o i n g t o happen. I want t o 

emphasize, we're aware o f no defense t h e Bank o f 

America can make. We do n ' t b e l i e v e t h e r e ' s any 

evid e n c e t h a t t h e y have t h a t w i l l s u p p o r t t h a t t h e y 

have a c l a i m , p e r i o d . 

JUDGE JANDEBEUR: 

Why? 

ATTORNEY BORLAND: 

Because t h e y h a v e n ' t p r e s e n t e d i t . 
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JUDGE JANDEBEUR: 

W e l l , what i s yo u r c l i e n t ' s p o s i t i o n on 

the s e t h r e e mortgages? Have t h e y been p a i d ? 

ATTORNEY BORLAND: 

The c l i e n t ' s p o s i t i o n i s t h a t t h e y were 

p a i d by t h e c a s h i n g i n o f c e r t i f i c a t e s o f d e p o s i t a 

number o f y e a r s ago. And u n f o r t u n a t e l y , we do n o t 

have d o c u m e n t a t i o n o r paperwork on our s i d e o f i t t h a t 

c o n c l u d e s t h a t . But t h a t ' s my c l i e n t ' s p o s i t i o n and 

s u p p o r t e d by, you know, e v i d e n c e fro m t h e sons o f Mr. 

Kresge who were aware o f t h e t r a n s a c t i o n and knew what 

had happened i n o r d e r t o c l e a r some o t h e r i s s u e s w i t h 

L a u r e l Lakes. 

ATTORNEY PREATE: 

I n a l l o f t h e p r o p e r t y o f L a u r e l Lakes 

and t h a t money a l s o was used t o pay o f f t h e s e 

mortgages. 

ATTORNEY BORLAND: 

So a l l o f t h i s t i m e we've been d e a l i n g 

w i t h Bank o f America, f i r s t i n f o r m a l l y , second by 

means o f th e s e c o m p l a i n t s , t h e y have never s a i d t h a t 

t h e y have any i n d i c a t i o n t h a t t h e y ' r e owed any money. 

And u n f o r t u n a t e l y , t h e i r p o s i t i o n has s i m p l y been we 

don ' t know, we're n o t g o i n g t o d e a l w i t h i t . You 

know, we 1 r e n o t now we n o t o n l y have t h e i r 

S a r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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a t t e n t i o n , b u t t h e y ' r e a t - r i s k . They're a t r i s k w i t h 

a s u b s t a n t i a l amount o f money. So f r a n k l y , I b e l i e v e , 

t h a t t h i s m a t t e r w i l l be c o n c l u d e d b e f o r e we have t o 

f i l e a c o m p l a i n t . I don't t h i n k Bank o f America i s 

g o i n g t o r i s k u n l e s s a c o m p l a i n t i s f i l e d , i t ' s no 

l o n g e r a q u e s t i o n o f them j u s t w a l k i n g away and g i v i n g 

a s a t i s f a c t i o n , t h e y ' r e a t r i s k f o r over $70,000, 

maybe c l o s e t o $100,000. 

ATTORNEY PREATE: 

That's r i g h t . 

ATTORNEY BORLAND: 

And so, you know, once t h a t happens t h e 

whole game changes f o r them. By t h e end o f September, 

t h e y w i l l be i n t h e h o l e , and I d o n 1 t have any re a s o n 

t o t h i n k t h a t t h e y have any defense t o t h i s . They 

haven't p r e s e n t e d any, e i t h e r i n f o r m a l l y or f o r m a l l y . 

They haven't shown up to d a y . And i f t h e y had 

something t o say, one wo u l d have t h o u g h t t h a t t h e y 

w o u l d have s a i d i t by now. You know, e i t h e r on t h e 

B e v e r l y Carson p a t h or t h i s . 

ATTORNEY PREATE: 

And J e s s i c a Cook o r t h e Mark Z u b o f f , none 

of t h e s e p e o p l e . 

ATTORNEY BROWN: 

Your Honor . 

Sarg e n t ' s Court R e p o r t i n g S e r v i c e , I n c . 
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1 JUDGE JANDEBEUR: 

2 Ho l d on one second. Your m o t i o n f o r 

3 d e f a u l t judgement, d i d you p u t you d i d p u t t h a t i n 

4 w r i t i n g ? 

5 ATTORNEY PREATE: 

6 I have i t h e r e t o d a y . 

7 JUDGE JANDEBEUR: 

Okay. Why do n ' t you g i v e a copy t o t h e 

9 a t t o r n e y s and one t o me? And I assume i n t h a t you've 

10 g o t yo u r l e g a l c i t a t i o n s f o r why you t h i n k t h a t ' s 

11 a p p r o p r i a t e ? 

12 ATTORNEY PREATE: 

13 Yes, Your Honor. 

14 JUDGE JANDEBEUR: 

15 And as I s a i d , I''m n o t g o i n g t o g i v e you 

16 a r u l i n g on t h a t . I w i l l t a k e i t under advis e m e n t . 

17 Okay. L e t ' s c o n t i n u e on. And Mr. Pre a t e and Mr. 

18 Brown, d i d you d i s c u s s who was g o i n g t o p r e s e n t t h e i r 

19 case f i r s t ? 

20 ATTORNEY BROWN: 

21 No, we d i d n ' t . I t h i n k , Your Honor, t h a t 

22 our co n c e r n i s we c a n ' t move f o r w a r d w i t h t h e p r o c e s s 

23 f o r t h e s e t t l e m e n t w i t h t h e mortgages and mechanic's 

24 l i e n s f r o m C a r l L. Kresge. and Sons s t i l l p r e s e n t . 

25 JUDGE JANDEBEUR: 

Sarge n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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I t h i n k t h e Bank o f America we're n o t 

g o i n g t o be a b l e t o f i n i s h a d d r e s s i n g t o d a y o r a l l y . 

Number one, I 1m n o t c o m f o r t a b l e n o t r e a d i n g h i s m o t i o n 

and n o t l o o k i n g a t t h e law on bumping Bank o f America 

o u t because t h e y d i d n o t send anyone t h a t can h a n d l e 

t o d a y . 

ATTORNEY BROWN: 

Understood, Your Honor. 

JUDGE JANDEBEUR: 

The o t h e r p i e c e o f t h a t i s t h a t no m a t t e r 

what I do w i t h i t , he's s t i l l g o t t o f i n i s h t h e o t h e r 

p i e c e s . We've a l r e a d y had t h a t l o n g d i s c u s s i o n i n 

J u l y . Are you s a y i n g you do n ' t w i s h t o go f o r w a r d 

w i t h t h e ba l a n c e o f yo u r case? I'm n o t sure what 

y o u ' r e s a y i n g . 

ATTORNEY BROWN: 

W e l l , t h a t ' s what I wo u l d l i k e t o 

caucus i f we c o u l d , Your Honor. Because t h i s i s new 

i n f o r m a t i o n . And I ' d l i k e t o speak w i t h t h e a t t o r n e y s 

and a t l e a s t Tom Niesen about t h i s . 

JUDGE JANDEBEUR: 

Okay . 

ATTORNEY BROWN: 

Because I mean, we want t o g e t t h i s 

moving f o r w a r d . And we'd l i k e t o have a h e a r i n g so we 

Sarge n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 



112 

1 can get t h e e v i d e n c e i n and we can have a r u l i n g t o 

2 t r y t o move i t f o r w a r d a t t h a t t i m e . But i f i t can be 

3 moved f o r w a r d much sooner, we'd l i k e t h a t as w e l l . 

4 JUDGE JANDEBEUR: 

5 Okay. Ten minutes? 

6 ATTORNEY BROWN: 

7 Yes, Your Honor. 

JUDGE JANDEBEUR: 

9 Okay. Why do n ' t you a l l w e ' l l go o f f 

10 t h e r e c o r d and you a l l can have t h e conf erence room. 

11 OFF RECORD DISCUSSION 

12 ATTORNEY PREATE: 

13 The comment t h a t you j u s t made, I want t o 

14 make i t c l e a r t h a t i t ' s n o t t h a t t h e y d i d n ' t show, n o t 

15 t h a t . i t ' s number one, a n o t i c e t h e p l e a under 

16 P e n n s y l v a n i a law was a t t a c h e d t o t h e p l e a d i n g . 

17 JUDGE JANDEBEUR: 

18 You s a i d t h a t . But t h e y d i d n o t answer. 

19 ATTORNEY PREATE: 

20 And t h e y have n o t e n t e r e d an appearance, 

21 number one. Number two, t h e y have n o t f i l e d an answer 

22 i n the a p p r o p r i a t e days. T h i r t y (30) days has gone by 

23 s i n c e t h a t was s e r v e d on them. And to d a y i s t h e d a t e 

24 f o r t h e h e a r i n g on t h i s m a t t e r and t h e y h a v e n ' t shown 

25 up w i t h a l a w y e r . They haven't appeared w i t h 
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1 f i l e d any documents. So, t h e r e f o r e , under 

2 P e n n s y l v a n i a C i v i l P r o cedure, w h i c h I t h i n k s t i l l has 

3 some v a l i d i t y i n the P u b l i c U t i l i t y Commission Law, 

4 t h a t 1 s a d e f a u l t judgement. And t h a t ' s why we move 

5 f o r i t . I ' d l i k e t o caucus w i t h Mr. Brown and o t h e r s 

6 t o see where we a r e . 

7 JUDGE JANDEBEUR: 

8 We1 r e back o f f t h e r e c o r d . You a l l have 

9 t e n m i n u t e s . 

10 SHORT BREAK TAKEN 

11 JUDGE JANDEBEUR: 

12 Back on t h e r e c o r d . Mr. Brown? 

13 ATTORNEY BROWN: 

14 Yes, Your Honor. I t h i n k we've come t o 

15 agreement t o pr o c e e d w i t h t h e on a m o t i o n on 

16 m o s t l y documentary e v i d e n c e . T h e r e 1 s g o i n g t o be some 

17 b r i e f t e s t i m o n y t o my u n d e r s t a n d i n g by C a r l Kresge 

18 r e g a r d i n g t h e t r a n s f e r o f own e r s h i p o f C a r l L. Kresge 

19 and Sons, t h a t t r a n s f e r , when t h a t t o o k p l a c e and who 

20 has ow n e r s h i p . Now, by d o i n g t h a t , t h e y ' r e n o t 

21 c h a l l e n g i n g w hether t h e y ' r e - a n a f f i l i a t i n g i n t e r e s t or 

22 n o t . But we want t o g e t t h a t t e s t i m o n y i n . 

23 JUDGE JANDEBEUR: 

24 Now, b e f o r e we do t h a t and y o u ' r e 

25 g o i n g t o s t a r t , Mr. Brown? 
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ATTORNEY BROWN: 

A c t u a l l y , E r n i e i s g o i n g t o s t a r t w i t h 

h i s c l i e n t . Are you okay w i t h t h a t , E r n i e ? 

ATTORNEY PREATE: 

That ' s f i n e , Judge. I j u s t want t o g e t 

t h i s b r i e f t e s t i m o n y o u t on t h e r e c o r d . My c l i e n t 

wants t o c l e a r up who owns C a r l Kresge and Sons. 

JUDGE JANDEBEUR: 

B e f o r e we do t h a t , I have one ques t i o n . 

Whi1e you were i n yo u r c o n f e r e n c e , I r e v i e w e d y o u r 

m o t i o n f o r d e f a u l t judgment. And t h a t l e a d s me t o ask 

a q u e s t i o n o f you, Ms. A n d e r i k a ? 

ATTORNEY PREATE: 

A n d e r i k a ( c o r r e c t s p r o n u n c i a t i o n ) . 

JUDGE JANDEBEUR: 

Are you her e i n response t o t h e subpoena 

t o y o u r company? 

MS. ANDERIKA: 

Yes . 

JUDGE JANDEBEUR: 

Okay. That l e a d s me t o a q u e s t i o n t o 

you, Mr. P r e a t e . Do you want t o p u t on t h e r e c o r d 

w i t h Ms. A n d e r i k a as yo u r w i t n e s s whether o r n o t she 

can p r o v i d e any o f t h e answers t h a t you needed 

answered i n t h e subpoena r e q u e s t ? 
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ATTORNEY PREATE: 

I ' d be happy t o do t h a t , Your Honor. 

JUDGE JANDEBEUR: 

I t ' s y o u r c a l l b u t . 

ATTORNEY PREATE: 

I would be happy t o do t h a t . 

JUDGE JANDEBEUR: 

I t h i n k b e f o r e we move i n t o t h e b a l a n c e 

you m i g h t as w e l l g e t t h e subpoena and y o u r m o t i o n f o r 

a d e f a u l t o u t of t h e way. 

ATTORNEY PREATE: 

Thank you, Judge. I w i l l . I ' l l c a l l 

Mrs. A n d e r i k a . 

JUDGE JANDEBEUR: 

Ms. A n d e r i k a , w o u l d you come on up, 

ple a s e ? Would you h o l d y o u r r i g h t hand up f o r me, 

p l e a s e ? 

JOANN ANDERIKA, HAVING FIRST.BEEN DULY SWORN, 

TESTIFIED AS FOLLOWS: 

JUDGE JANDEBEUR: 

Would you s t a t e y o u r f i r s t and l a s t name 

f o r t h e r e c o r d , s p e l l i n g y o u r l a s t name? 

A. Joann, l a s t name A n d e r i k a , A-N-D-E-R-I-K-A. 
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1 JUDGE JANDEBEUR: 

2 And are you h e r e on b e h a l f o f Bank o f 

3 America i n response t o t h e subpoena i s s u e d t o Bank o f 

4 America? 

5 A . I was t o l d by t h e l e g a l d e partment t o come t o t h i s 

6 t o d a y , t o t h e h e a r i n g . 

7 JUDGE JANDEBEUR: 

8 D i d t h e y t e l l you t h a t you were t o come 

9 i n response t o t h e subpoena t h a t was s u b m i t t e d t o them 

10 o r j u s t t o l d you t o come? 

11 A. J u s t t o l d me t o come. 

12 JUDGE JANDEBEUR: 

13 So you don't know i f y o u ' r e h e r e i n 

14 response t o t h e subpoena o r " n o t ? 

15 A. True. 

16 JUDGE JANDEBEUR: 

17 Mr. Preate? 

18 DIRECT EXAMINATION 

19 BY ATTORNEY PREATE: 

20 Q. Your name i s , f o r t h e r e c o r d ? 

21 A. Joann A n d e r i k a . 

22 Q. S p e l l t h e l a s t name. 

23 A. A-N-D-E-R-I-K-A. 

24 Q. And yo u r t i t l e i s ? 

25 A. P e r s o n a l banker. 
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Q. Where? 

A. At Bank o f America on L i n d e n S t r e e t i n S c r a n t o n . 

Q. 507 L i n d e n S t r e e t , S c r a n t o n , PA. Were you aware 

t h a t an amended emergency p e t i t i o n f o r e x p e d i t e d 

h e a r i n g on u n a u t h o r i z e d mortgages was f i l e d w i t h t h e 

PUC on J u l y 18 and s e r v i c e was made upon t h e Bank o f 

America a t y o u r o f f i c e ? 

A. No, I am n o t aware o f t h e amendment. 

Q. Are you aware t h a t do you know who M i c h e l l e 

H a r r i son i s ? 

A. Yes. M i c h e l l e H a r r i s o n works a t t h e l o c a t i o n . 

Q. What i s her t i t l e ? 

A. She i s a t e l l e r / s u p e r v i s o r . 

Q . She's a s u p e r v i s o r ? 

A. T e l l e r / s u p e r v i s o r . 

Q. T e l l e r , s l a s h , s u p e r v i s o r ? 

A. Yes. 

Q. So she would be s u p e r i o r t o you i n the bank 

h i e r a r c h y a t t h a t a d d r e s s ; c o r r e c t ? 

A. Yes. 

Q. Were you w o r k i n g on t h e 22nd day o f J u l y a t 3:00 

p.m. i n t h e a f t e r n o o n ? 

A. No, I was n o t . 

Q. Were you aware t h a t a subpoena was s e r v e d upon 

Bank o f America on J u l y 2 3 r d , 2008? 
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A. The o n l y one I'm aware o f , E r n i e , i s t h e one on 

J u l y 3 1 s t , I b e l i e v e I have a copy t h a t I t o o k . I 

t h i n k i t ' s t h e o n l y one t h a t I s i g n e d f o r . I b e l i e v e 

i t was t h e 3 1 s t o f J u l y , I'm n o t . 

Q. 3 1 s t o f J u l y , c o r r e c t . 

A. Yes. 

Q. And you were t h e p e r s o n who r e c e i v e d t h e subpoena? 

A. Yes. 

Q. To b r i n g w i t h you any papers and documents 

c o n c e r n i n g WP Water, WP Sani t a r y mortgages ? 

A. The subpoena t h a t I r e c e i v e d d i d n ' t go i n t o 

d e t a i l . I f a x e d t h a t down I had one o f t h e g i r l s 

f a x i t down t o our dep a r t m e n t and t h e n s e n t a h a r d 

copy down t o t h a t d e p a r t m e n t . 

Q. When d i d you do t h a t ? 

A. That same day, J u l y 3 1 s t . 

Q. So Bank o f America i n l e g a l r e c e i v e d f r o m you t h e 

subpoena f o r you t o appear here today? 

A. A p p a r e n t l y n o t . 

Q. What do you mean a p p a r e n t l y n o t ? 

A. Because when we had c a l l e d l e g a l when I f o u n d out 

t h a t we were supposed t o appear i n c o u r t t o d a y , t h e 

f a x number t h a t we had s e n t i t down t o was n o t t h e 

c o r r e c t f a x . We have d i f f e r e n t l o c a t i o n s f o r 

d i f f e r e n t s t a t e s . I d i d n o t send t h e f a x down m y s e l f , 
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b u t I r e t r i e v e d t h e paper and i t was n o t t h e c o r r e c t 

f a x number. 

Q. When d i d you send i t t h r o u g h c o r r e c t l y ? 

A . Y e s t e r d a y . 

Q. Ye s t e r d a y ? 

A. Yes. We always keep a f i l e i n our f i l e c a b i n e t . 

Q. Where d i d you send t h e f a x i n i t i a l l y when you g o t 

i t ? 

9 A. To some 404 number t h a t I have a t t h e b a n k i n g 

10 c e n t e r . 

11 Q. What's a 404 number? 

12 A. I t l o o k s l i k e t h a t w ould be I have no i d e a , 

13 area code 404, I do n ' t know t h e r e s t . 

14 Q. You s e n t i t t o a d i d you send a h a r d copy? 

15 A. Yes. 

16 Q. Oh, you d i d ? 

17 A. Yes, a h a r d copy and a f a x . That's t h e p r o c e d u r e , 

18 t o f a x t h e copy when you r e c e i v e i t and t h e n send o u t 

19 a h a r d copy. 

20 Q. To whom d i d you send t h e h a r d copy o f t h e 

21 subpoena? 

22 A. F i r s t o f a l l , I d i d n o t send t h e h a r d copy. I 

23 s i g n e d upon r e c e i v i n g . One o f t h e o t h e r b r a n c h 

24 p e r s o n n e l f a x e d i t and t h e n sent a h a r d copy down. 

25 Q. They s e n t i t t o where; do you know? 
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1 A. No, I do n o t . I don't h a v e . t h a t on f i l e . 

2 Q. But you se n t i t t o someplace i n t h e Bank o f 

3 America or somebody i n yo u r o f f i c e s e n t i t t o ? 

4 A. To a l e g a l department t h a t v e r i f i e d t h e o n l y 

5 t h i n g I can t h i n k t h a t she c o u l d have done i s p i c k e d 

6 up t h e wrong f a x and wrong m a i l code. 

7 Q. We do n ' t want you t o s p e c u l a t e . A l l I'm g o i n g t o 

8 ask i s you a r e a l a w f u l , e n t i t l e d t o r e c e i v e subpoenas 

9 as a r e p r e s e n t a t i v e o f t h e Bank o f America; c o r r e c t ? 

10 A. Yes. 

11 Q. And a f t e r t h a t , i t ' s y o u r j o b t o f o r w a r d i t t o t h e 

12 l e g a l d e p a r t m e n t , whether i t ' s by f a x o r by m a i l o r 

13 somebody i n y o u r o f f i c e ? 

14 A. Someone i n t h e o f f i c e , c o r r e c t . 

15 Q. And you b e l i e v e t h a t was done? 

16 A. Yes. 

17 ATTORNEY PREATE: 

18 I have no f u r t h e r ' q u e s t i o n s . 

19 JUDGE JANDEBEUR: 

20 I have a q u e s t i o n . Do you know a n y t h i n g 

21 about these encumbrances? 

22 A. No,' I do n o t . 

23 JUDGE JANDEBEUR: 

24 Mr. Brown? 

25 ATTORNEY BROWN: 
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J u s t one f o l l o w - u p q u e s t i o n . 

CROSS EXAMINATION 

BY ATTORNEY BROWN; 

Q. D i d you b r i n g any documents r e l a t e d t o t h e 

mortgages a g a i n s t W.P. Water or W.P. S a n i t a r y ? 

A. No. I do n o t have access t o th o s e documents. 

ATTORNEY PREATE: 

I j u s t want t o f o l l o w up. 

REDIRECT EXAMINATION 

BY ATTORNEY PREATE: 

Q. You were c o n t a c t e d J e s s i c a Cook c a l l e d you? 

A. I c a l l e d J e s s i c a Cook a f t e r I was n o t i f i e d by yo u r 

o f f i c e t h a t we were supposed t o appear i n c o u r t and 

c a l l e d h er l e g a l d e partment t o ask what do I do. 

Q. You h e a r d my r e p r e s e n t a t i o n s about my 

c o n v e r s a t i o n s w i t h J e s s i c a Cook? You know l ' spoke t o 

her? 

A. Yes. 

Q. You have no reason t o doubt t h a t a c c u r a c y o f what 

I t o l d t h e c o u r t ? 

A. I do n ' t know what t r a n s f e r r e d between you and h e r . 

ATTORNEY PREATE: 

I have no q u e s t i o n s . 

JUDGE JANDEBEUR: 

Mr. Brown, a n y t h i n g ? Thank you v e r y 
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much, Ms. A n d e r i k a . Okay. Cont i n u e , Mr. P r e a t e . 

ATTORNEY PREATE: 

C a r l Kresge, p l e a s e . 

JUDGE JANDEBEUR: 

Mr. Kresge, w i l l you come up, p l e a s e ? 

And i f y o u ' l l r a i s e y o u r r i g h t hand, p l e a s e ? 

CARL KRESGE, HAVING F.IRST BEEN DULY SWORN, TESTIFIED 

AS FOLLOWS: 

JUDGE JANDEBEUR: 

Mr. P r e a t e ? 

DIRECT EXAMINATION 

BY ATTORNEY PREATE: 

Q . Mr. Kresge, what 1 s yo u r p o s i t i o n wi t h W.P. Water 

Company and W.P. S a n i t a r y Company? 

A. I ' v e been the p r e s i d e n t . 

Q. For how l o n g have you been t h e p r e s i d e n t ? 

A. P r o b a b l y s i n c e we owned i t i n 1985. 

Q. Who i s t h e owner, t h e c u r r e n t owner o f W.P. Water 

Company and W.P. S a n i t a r y Company? 

A. My.wife, Sandra Kresge. 

Q. I s she her e i n t h e courtroom? 

A. Yes. 

Q. Now, t h e r e ' s a company c a l l e d C a r l L. Kresge 
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excuse me, l e t me g e t the r i g h t f i l e h e r e . C a r l L. 

Kresge and Sons, I n c o r p o r a t e d 1 I n c . T h a t ' s a 

company- I s t h a t a r e you t h e C a r l L. Kresge and 

Sons, I n c . o r i s t h a t somebody e l s e , C a r l L. Kresge? 

A. That was my f a t h e r who s t a r t e d t h e company i n 

1937, t h e y e a r I was b o r n . We i n c o r p o r a t e d t h e 

company, I b e l i e v e , i n 1977. I have a b r o t h e r who was 

i n t h e b u s i n e s s w i t h us and i t was hence t h e Sons, 

I n c . , Sons, I n c . And about 19 82 my dad r e t i r e d and 

t h a t l e f t me w i t h C a r l L. Kresge and Sons, 

I n c o r p o r a t e d and my b r o t h e r , D i c k , w i t h a l o t o f 

g r a d i n g and e x c a v a t i n g equipment and t h e n t h e company 

was t a k e n a p a r t . But f r o m t h a t p o i n t on, I was t h e 

p r e s i d e n t and s o l e owner o f C a r l L. Kresge and Sons, 

I n c o r p o r a t e d . 

Q. From 1982 u n t i l t h e c u r r e n t time? U n t i l when? 

A. I'm g o i n g t o have t o say F e b r u a r y o f 2 006. I 

d o n ' t e x a c t l y know t h e d a t e . 

Q. What happened on or about F e b r u a r y o f 2 0 0 6? 

A. I had p l a c e d my boys a r e . 

Q. Your boys a r e named? 

A. S c o t t and D a v i d Kresge. Both o f them have been 

i n v o l v e d w i t h me over t h e y e a r s . My son, D a v i d , i s 

t h e d r i l l e r and head mechanic o f t h e company. And he 

and S c o t t were g i v e n t h e company, or t h e company was 
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1 p u t i n t h e i r names when t h e l a n d was t r a n s a c t e d . And 

2 t h a t ' s t h e d a t e t h a t i t was a l l done. So I w o u l d have 

3 t o l o o k a t t h a t and t h e deeds and I can t e l l you when 

4 i t was a l l done. 

5 Q. I know you d o n ' t have thos e documents w i t h you 

6 tod a y so i t ' s a l i t t l e b i t w e ' l l t r y and t r u s t 

7 y o u r r e c o l l e c t i o n h e r e . But l e t me ask you j u s t a 

c o u p l e o f ques t i o n s . D a v i d Kresge, D a v i d C. Kre sge, 

9 i s he t h e p r e s i d e n t o f C a r l L. Kresge and Sons, 

10 I n c o r p o r a t e d s i n c e F e b r u a r y a p p r o x i m a t e l y o f 2006? 

11 A. I b e l i e v e i t ' s t h a t way. I t h i n k S c o t t i s t h e 

12 s e c r e t a r y . 

13 Q. S c o t t D. Kresge would be t h e s e c r e t a r y ? 

14 A 

15 Q 

And t r e a s u r e r , r i g h t . 

And who owns C a r l L. Kresge and Sons, I n c o r p o r a t e d 

16 r i g h t now? 

17 A. I would say S c o t t and D a v i d do. 

18 Q. You have no o w n e r s h i p i n t e r e s t a t a l l ? 

19 A. No o w n e r s h i p i n i t . 

20 Q. Do you have any agency or o f f i c e r s h i p i n t h a t 

21 company? 

22 A. I have no o f f i c e r s h i p , e x c e p t I d i d say on t h e 

23 o r i g i n a l document t h a t i f t h e two o f them g o t i n some 

24 k i n d o f a row, I w o u l d be a t i e - b r e a k i n g v o t e o n l y . 

25 Q. Okay. Now, i s t h e r e c o r p o r a t e r e c o r d s f o r C a r l L. 
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Kresge and Sons, I n c o r p o r a t e d ? 

A. Yes, t h e r e i s . 

Q. When t h i s t r a n s f e r t o o k p l a c e , you s a i d t h e r e was 

a l a w y e r i n v o l v e d i n the t r a n s f e r of ownership? 

A. On t h e l a n d , and i t was Mr. J e r r y Cohen. 

Q. J e r r y Cohen, C-O-H-E-N? 

A. Yes. 

Q . I n W i l k e s - B a r r e , an a t t o r n e y ? 

A. Yes. 

Q . And he p r e p a r e d t h e documents ? 

A. He p r e p a r e d t h e deeds and t h e documents, and we 

d i d t h e c o r p o r a t e work a t t h e o f f i c e . 

Q. The c o r p o r a t e work i s what, Mr. Kresge? 

A. I t would mean t h e pages i n t h e c o r p o r a t e book t o 

say t h e t r a n s a c t i o n from me t o t h e boys. 

Q. So t h e r e a r e c o r p o r a t e r e c o r d s r e f l e c t i n g t h e 

t r a n s f e r o f ow n e r s h i p of C a r l L. Kresge and Sons f r o m 

you t o y o u r son's? 

A. Yes, y o u ' r e r i g h t . 

Q. And where a r e those c o r p o r a t e r e c o r d s now? 

A. L a s t I knew t h e y had them and t h e y were a t Mr. 

A l b e r t ' s o f f i c e . 

Q. Joe A l b e r t , t h e i r a t t o r n e y ? 

A. Yes. 

ATTORNEY PREATE: 
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1 I have n o t h i n g f u r t h e r . 

2 JUDGE JANDEBEUR: 

3 Mx. Brown? 

4 ATTORNEY BROWN: 

5 I have n o t h i n g , Your Honor. 

6 JUDGE JANDEBEUR: 

V Thank you, s i r . 

ATTORNEY NIESEN: 

9 Your Honor, may I ask a q u e s t i o n o r two? 

10 JUDGE JANDEBEUR: 

11 Yes, you may, s o r r y . Go ahead, Mr. 

12 Niesen. 

13 ATTORNEY NIESEN: 

14 Thank you, Your Honor. 

15 CROSS EXAMINATION 

16 BY ATTORNEY NIESEN: 

17 Q. Good mor n i n g , Mr. Kresge. My name i s Tom N i e s e n . 

18 I'm an a t t o r n e y and I r e p r e s e n t Aqua and L i t t l e 

19 Washington Wastewater Company. 

20 A. Yes. 

21 Q. I j u s t have a c o u p l e q u e s t i o n s f o r you. Today you 

22 a r e n o t i n v o l v e d i n C a r l L. Kresge and Sons i n any 

23 manner; i s t h a t r i g h t ? 

24 A. I have t o say t h a t I ' l l answer t h e phone f o r them 

25 and h e l p o ut s c h e d u l i n g work and s t u f f l i k e t h a t . 
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Q. Are you a c o r p o r a t e o f f i c e r o f C a r l L. Kresge and 

Sons today? 

A . No, I'm n o t . 

Q. Are you on t h e b o a r d o f d i r e c t o r s ? 

A. Only as I s a i d b e f o r e , as a t i e - b r e a k e r v o t e i n 

case t h e r e ' s a p r o b l e m t h a t a r i s e s t h a t t h e two a r e 

a r g u i n g . I d i d n ' t keep any t e n p e r c e n t . I s a i d I 

w i l l be t h e t i e - b r e a k i n g v o t e . So i f I agree w i t h 

S c o t t y , i t ' s g o i n g t o be S c o t t . I f I agree w i t h Dave, 

i t w i l l be Dave. 

Q. So a r e you a member o f t h e b o a r d o f d i r e c t o r s o f 

C a r l L. Kresge and Sons? 

A . No, I'm n o t . 

Q. Do you know who are t h e members of t h e b o a r d o f 

d i r e c t o r s o f C a r l L. Kresge and Sons? 

A. W e l l , t h e r e ' s two p e o p l e , S c o t t and D a v i d . 

They're e v e r y t h i n g , t h e t r e a s u r e r , b o a r d o f d i r e c t o r s . 

Q. Does t h e company h o l d d i r e c t o r ' s m e e t i n g s t o y o u r 

knowledge? 

A. Not r e a l l y any s c h e d u l e d b a s i s , t h e r e ' s no need 

t o . The company i s s m a l l . 

Q. When's t h e l a s t t i m e you p a r t i c i p a t e d i n a 

d i r e c t o r ' s m e e t i n g f o r C a r l L. Kresge and Sons ? 

A. P r o b a b l y when we t r a n s a c t e d t h e b u s i n e s s f r o m 

m y s e l f ' t o t h e boys i n 2 0 0 6. 
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Q . And p r i o r t o 2006, as I u n d e r s t a n d i t , you were 

t h e p r e s i d e n t and t h e s o l e owner of C a r l L. Kresge and 

Sons? 

A . That's c o r r e c t . 

Q. And.who were t h e members of t h e Board o f D i r e c t o r s 

o f C a r l L. Kresge and Sons? 

A. I guess I w o u l d have t o be a l l t h o s e p e o p l e . 

Q. A l l . o f what, people? 

A. The b o a r d o f d i r e c t o r s , p r e s i d e n t . 

Q. Do you know who ? 

A. C a r l Kresge, me, C a r l K. Kresge. 

Q. You were t h e o n l y d i r e c t o r o f C a r l L. Kresge and 

Sons p r i o r t o F e b r u a r y o f 2006? 

A. That's c o r r e c t . 

Q. And d i d you own a share o f s t o c k a t t h a t t i m e ? 

Were you t h e o n l y s h a r e h o I d e r of C a r l L. Kresge and 

Sons p r i o r t o F e b r u a r y o f 2006? 

A . Yes, I was. 

Q. And a t t h a t t i m e i n F e b r u a r y , i t ' s y o u r t e s t i m o n y 

t h a t S c o t t and D a v i d became t h e s o l e s h a r e h o l d e r s o f 

C a r l L. Kresge and Sons? 

A. T h i s i s i t , yes. 

Q. D i d you p h y s i c a l l y t r a n s f e r y o u r share of s t o c k t o 

them a t t h a t time? 

A. Yes, I'm sure t h a t was done. We d i d a l l o f t h a t 
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and t h e y s i g n e d an agreement, and I s i g n e d f o r my l i n e 

and i t ' s a l l r e c o r d e d i n t h e book. 

Q. Yon remember s i g n i n g t h a t share of s t o c k over t o 

S c o t t and D a v i d i n F e b r u a r y o f 2006? 

A. I'm sure t h a t y o u ' l l f i n d t h a t , yes. 

Q. Do you remember d o i n g i t ? 

A. I ' l l say w i t h 99 p e r c e n t c e r t a i n t y , yes. 

Q. w i t h y o u r 99 p e r c e n t c e r t a i n t y , you r e c a l l s i g n i n g 

t h a t share o f s t o c k over t o S c o t t and David? 

A. w e l l , t h e y would be p i e c e s t o each one. I t w o u l d 

have been s i g n e d , yes. 

Q. And you r e c a l l d o i n g t h a t w i t h 99 p e r c e n t 

c e r t a i n t y ? 

A. I have n o t h i n g h e r e . A t t o r n e y I j u s t d o n ' t 

know how I c o u l d answer any d i f f e r e n t . But I know we 

had done a l l t h e paperwork t o t r a n s f e r t h e o w n e r s h i p 

t o b o t h my sons i n 2006. 

Q. Now, you t a l k e d about t h i s b e i n g p a r t o f a l a n d 

t r a n s a c t i o n and t h a t t h e r e was a deed r e c o r d e d f o r t h e 

t r a n s f e r o f land? 

A. Yes. 

Q. From whom d i d t h e deed who was t h e g r a n t o r and 

t h e g r a n t e e o f t h a t deed? 

A. I am t h e g r a n t o r t o t h e boys who are t h e g r a n t e e s , 

I guess, you would c a l l them. The boys have i t , and 
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1 t h a t ' s where t h e b i g shop i s and where a l l t h e 

2 equipment and t h e maintenance stems from. T h a t ' s a t 

3 1199 L a u r e l Run Road. 

4 Q. i s t h e r e r e a l e s t a t e owned by C a r l L. Kresge and 

5 Sons? Because t o t h e e x t e n t t h a t you were g i v i n g t h e 

6 s t o c k t o o r t r a n s f e r r i n g t h e s t o c k t o S c o t t and 

7 Da v i d , t h e r e w o u l d n ' t have needed t o be a r e c o r d i n g o f 

8 a deed t r a n s f e r r i n g t i t l e ; w o u l d t h e r e ? 

9 A. W e l l , s i n c e i t ' s r i g h t n e x t t o my p a r e n t ' s 

10 p r o p e r t y , t h e y t r a n s f e r r e d i t f r o m themselves t o me 

11 p e r s o n a l l y back i n 1982 w i t h a l l t h e b u i l d i n g s on i t . 

12 And why t h e y d i d i t t o me was p r o b a b l y t h e y d i d n ' t 

13 t h i n k a n y t h i n g d i f f e r e n t of i t when i t was done. I 

14 was t h e i r son so t h e y were t r a n s f e r r i n g me, my 

15 ownership i n t h e b u i l d i n g . However, i t was always 

16 i t was p u t i n t h e C a r l L. Kresge and Sons name w i t h 

17 t h a t t r a n s a c t i o n and S c o t t and D a v i d became t h e owners 

18 as t h e y became t h e owners o f t h e b u s i n e s s . 

19 Q. Of c e r t a i n r e a l e s t a t e ? 

20 A. Of t h e r e a l e s t a t e and t h e company, and t h e 

21 c o r p o r a t i o n , y es. 

22 Q. Now, t h i s t r a n s f e r t o C a r l L. Kresge and Sons 

23 o c c u r r e d i n F e b r u a r y o f 2006; i s t h a t r i g h t ? 

2 4 A . I b e l i e v e so. I d o n ' t have t h a t paper h e r e and I 

25 don't q u i t e remember, b u t i t was i n t h a t t i m e frame. 
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Q. Now, around about t h e f a l l o f l a s t y e a r t h e r e were 

mortgages f i l e d and r e c o r d e d and mechanic's l i e n s 

l a t e r by C a r l L. Kresge and Sons a g a i n s t t h e W.P. 

Water Company and t h e W.P. S a n i t a r y Company; i s t h a t 

r i g h t ? Do you know about t h a t ? 

A . Yes, i t was. 

Q. D i d you s i g n t h o s e mortgages? 

A. I d i d n ' t s i g n them, my sons d i d . 

Q. So t h e y s i g n e d t h e mortgages and t h e y ' r e r e c o r d e d 

i n t h e c o u n t y Recorder o f Deeds O f f i c e ? 

A . And I p e r s o n a I l y r e c o r d e d them. 

Q. You p e r s o n a l l y r e c o r d e d them? 

A. Yes, I d i d . 

Q. And were you r e c o r d i n g them on b e h a l f of C a r l L. 

Kresge and Sons or W.P. Water Company and ? 

A. C a r l L. Kresge and Sons, I n c o r p o r a t e d . 

Q. And what was y o u r a u t h o r i t y t o do t h a t a t t h a t 

time? 

A. The boys s a i d go do i t , we're busy. And t h e y went 

t o work, and I went t o Wyoming County and Luzerne 

County. 

Q. So your name doesn't appear on t h o s e mortgages i n 

th e f a l l o f 2007? 

A . I t s h o u l d n ' t.. 

Q. Because a t t h a t t i m e , you w o u l d n ' t have been 
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a u t h o r i z e d t o do a n y t h i n g on t h e p a r t o f C a r l L. 

Kresge and Sons; i s n ' t t h a t t r u e ? 

A . T h i s i s t r u e . 

Q. And t o y o u r knowledge was i t S c o t t or D a v i d or 

b o t h o f them t h a t e x e c u t e d t h e mortgages t h a t you 

r e c o r d e d a g a i n s t i n f a v o r of C a r l L. Kresge and 

Sons back i n t h e f a l l o f 2006? 

A. Both o f them d i d i t . 

Q. And t o t h e e x t e n t t h a t i n o r d e r t o l i s t t h o s e 

mortgages as s a t i s f i e d , i t ' s y our view, you would n o t 

be a b l e on b e h a l f o f C a r l L. Kresge and Sons t o 

e x e c u t e a document s a t i s f y i n g t h o s e mortgages and t h e n 

have i t r e c o r d e d i n t h e c o u n t y o f f i c e ? 

A . That i s t r u e . 

Q. S c o t t and/or D a v i d or S c o t t and D a v i d w o u l d have 

t o do t h a t on b e h a l f o f C a r l L. Kresge? 

A. Yes, o r l e t . me do i t , be the r u n n e r . 

Q. Now, Sandra, Mrs. Kresge, Sandra, i s y o u r w i f e ; . 

c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. She i s t h e c u r r e n t owner of W.P. Water and 

S a n i t a r y ? 

A. T h a t ' s c o r r e c t . 

Q. And a t one t i m e were you an owner of e i t h e r o r 

b o t h t h e w a t e r or s a n i t a r y company? 
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1 A. Yes, I was. 

2 Q. And d i d you own a l l o f i t o r d i d you and Sandra 

3 own i t t o g e t h e r ? 

4 A. I n 1985 I pur c h a s e d i t t h r o u g h a purchase 

5 agreement w i t h t h e o r i g i n a l owner. That was 1985. I t 

6 had been b u i l t i n 1971. When I purchased i t , I had 

7 p u t a c e r t a i n amount o f shares i n my w i f e ' s I'm 

8 s o r r y , my name, whi ch was ov e r 5 0 p e r c e n t o r 5 0 

9 p e r c e n t , I b e l i e v e i t was 50, i t ' s been q u i t e a few 

10 y e a r s ago. And I p u t some i n Karen's name, my 

11 d a u g h t e r , and some i n my w i f e ' s I keep s a y i n g 

12 w i f e . No, my f i r s t w i f e . My Karen and my son, D a v i d 

13 and my son, S c o t t , t h e y have e q u a l s h a r e s . Over t h e 

14 y e a r s a t t h a t p o i n t them b e i n g young were n o t h e l p i n g 

15 me, d o i n g a n y t h i n g w i t h i t . So t h e y s i g n e d o f f on 

16 t h e i r s t o c k and i t was p l a c e d t h e n i n my second w i f e ' s 

17 name, Sandra, w h i c h was a t t h a t p o i n t h a l f and h a l f . 

18 That I'm g o i n g t o say I s p r o b a b l y about 1994, ' 95 . We 

19 m a r r i e d i n 1998 and I gave her t h e r e s t o f t h e company 

20 a t t h a t p o i n t . 

21 Q. I n 1998? 

22 A 

24 Q 

25 A 

Yes. So a l l o f t h a t has been d u l y r e c o r d e d and 

23 l i s t e d i n t h e book and i n t h e s t o c k book. 

Now, i s S c o t t y o u r b i o l o g i c a l son? 

Yes . 
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Q. And i s Da v i d y o u r b i o l o g i c a l son? 

A. Yes. 

ATTORNEY NIESEN: 

Kresge. 

Thank you. Your Honor. Thank you, Mr. 

JUDGE JANDEBEUR: 

Any R e d i r e c t ? 

ATTORNEY PREATE: 

J u s t one p o i n t . 

REDIRECT EXAMINATION 

BY ATTORNEY PREATE: 

Q. The mortgage t h a t was f i l e d was l a s t f a l l i n 

Wyoming County. I have t h e document h e r e , and i t was 

s i g n e d by you as p r e s i d e n t o f W.P. Water Company, 

I n c o r p o r a t e d ; c o r r e c t ? 

A. That m i g h t have been one o f t h e i t m i g h t have 

been, b u t I s i g n e d t o have i t f i l e d . I d i d n o t s i g n 

t o have i t done. 

Q. W e l l , you s i g n e d on b e h a l f o f W.P. Water Company 

g r a n t i n g C a r l L. Kresge and Sons, I n c o r p o r a t e d t h i s 

mortgage. And t h e n you s a i d t h a t you were t h e r u n n e r . 

A. B a s i c a l l y , yeah. 

Q. Because t h e y were busy and you j u s t went up t o t h e 

c o u r t h o u s e and f i l e d as a r u n n e r ; c o r r e c t ? 

A. I t was k i n d o f done by o u r s e l v e s b a s i c a l l y , so i t 
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was n o t t h e b e s t mortgage t h a t c o u l d have been p u t 

t o g e t h e r . 

Q. And i t ' s t h i s mortgage t h a t y o u r sons have s i g n e d 

a s a t i s f a c t i o n f o r , have t h e y n o t , a l r e a d y , a word o f 

s a t i s f a c t i o n p i e c e ? 

A. W e l l , t h a t g e t s t o s o r e p o i n t . Mr. A l b e r t s was a t 

t h i s l a s t -meeting, and he's n o t here to d a y . 

Q. W e l l , we're t r y i n g t o r e a c h him. 

A. Because he's n o t t h e i r a t t o r n e y t o d a y . Because 

when t h e y asked a q u e s t i o n why t h e y were g o i n g t h r o u g h 

a l l t h i s h o o p l a , were concerned about a mortgage w i t h 

Fox R o t h s c h i l d ' s , when t h e y g e t some k i n d o f 

r e m u n e r a t i o n and C a r l L. Kresge i s s o - c a l l e d deemed as 

an i l l e g a l mortgage. W e l l , Your Honor, t h e r e ' s a 

l e g a l mortgage t o Fox R o t h s c h i l d ' s , and i f I had made 

i l l e g a l mortgages t o C a r l Kresge and i f I had made 

i l l e g a l mortgages j u s t under t h e name o f W.P. Water 

Company, i t j u s t r e a l l y r e e k s w i t h whose i s r e a l l y 

l e g a l and when does P.A. American go t o t h e PUC and 

say, won't you l e t me p u t a pump i n , i t f a i l e d t h i s 

m o r n i n g . That's because I had t o do t h a t as C a r l 

Kresge and Sons, I n c o r p o r a t e d . And the boys a r e damn 

t i r e d about g o i n g up t h e r e and w o r k i n g f o r n o t h i n g . 

And t h a t ' s what's been g o i n g on. Mr. N i s k i i s he r e 

concerned t h a t he's n o t g o i n g t o g e t w a t e r and my 
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1 coneern i s t h i s has been d r a g g i n g on f o r y e a r s . How 

2 much do you g e t f r o m Aqua P e n n s y l v a n i a as a t t o r n e y ? 

3 How many d o l l a r s have you g o t ? 

4 Q. Wait a m i n u t e . You c a n ' t ask q u e s t i o n s o f . 

5 A. W e l l , my co n c e r n i s t h a t c o u l d have been p a i d f o r 

6 f o r t h i s company f o u r y e a r s ago and Mr. N i s k i w o u l d n ' t 

7 have t o w o r r y about g e t t i n g w a t e r t o h i s a p a r t m e n t 

b u i l d i n g . 

9 ATTORNEY PREATE: 

10 I have no f u r t h e r q u e s t i o n s , Your Honor. 

11 JUDGE JANDEBEUR: 

12 Mr. Brown, a n y t h i n g ? 

13 ATTORNEY BROWN: 

14 No, Your Honor. 

15 JUDGE JANDEBEUR: 

16 Mr. Niesen, a n y t h i n g ? 

17 ATTORNEY NIESEN: 

18 I do have a n o t h e r q u e s t i o n o r two. 

19 RECROSS EXAMINATION 

20 BY ATTORNEY NIESEN: 

21 Q. Mr. Kresge, t h e mortgages t h a t were r e c o r d e d were 

22 a v a l u e i n t h e amount o f $1.6 m i l l i o n ? 

23 A. Yeah. 

24 MR. GABAGE: 

25 $1.6 each. 
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JUDGE JANDEBEUR: 

Excuse me. Who was t h a t ? 

ATTORNEY NIESEN: 

That was Mr. Gabage. 

JUDGE JANDEBEUR: 

The c o u r t r e p o r t e r c a n ' t f a c t o r i n 

somebody t h a t i s n ' t e i t h e r t h e a t t o r n e y or t h e p e r s o n 

t h a t ' s on t h e w i t n e s s s t a n d . So you need t o h o l l e r t o 

you r a t t o r n e y and he needs t o speak. Don't j u s t 

h o l l e r o u t and assume t h a t i t ' s g o i n g t o be on t h e 

r e c o r d . 

MR. GABAGE: 

I a p o l o g i z e . 

JUDGE JANDEBEUR: 

No p r o b l e m . That's u n u s u a l t h a t t h e 

peanut g a l l e r y speaks. Mr. Niesen? 

BY ATTORNEY NIESEN: 

Q. Mr. Kresge, can you t e l l us how t h e $1.6 m i l l i o n 

f i g u r e was d e c i d e d upon between t h e W.P. companies and 

C a r l L. Kresge and Sons t o be t h e amount o f t h e 

mortgage t o be re c o r d e d ? 

A. I was t h e p e r s o n who knew what was g o i n g on i n 

b o t h companies. And s i n c e I went up t h e r e as C a r l L. 

Kresge and Sons company b e f o r e 2 0 0 6,' I d i d keep a 

r e c o r d of i t a l l . I t ' s i n my computer. I can g e t i t 

Sa r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 



138 

1 u p d a t e d f o r you t o d a y i f you'd l i k e a n o t h e r copy. 

2 I t ' s more t h a n t h a t t o d a y . 

3 Q. So i t ' s a number t h a t you had i n your computer as 

4 C a r l L. Kresge and Sons? 

5 A . E x a c t l y . 

6 Q. And you gave t h a t number t o t h e new owners o f C a r l 

7 L. Kresge and Sons? 

8 A, Why s h o u l d n ' t they? They own t h e company. 

9 Wouldn't t h e y own t h e b i l l i n g r e c o r d s o f t h e p e o p l e 

10 t h a t owe them money and have no chance of p a y i n g them 

11 back? 

12 Q. And was i t you who went .to. C a r l L. Kresge and Sons 

13 and s.aid l e t ' s r e c o r d t h i s mortgage a g a i n s t ? 

14 A. No. My boys d i d because t h e y were damn s i c k and 

15 t i r e d o f g o i n g up t h e r e and w o r k i n g . And t h e y had t o 

16 do t h a t a month ago when we had a problem. 

17 JUDGE JANDEBEUR: 

18 Mr. Kresge, I'm g o i n g t o ask you t o wat c h 

19 y o u r language • 

20 A. I'm s o r r y . 

21 JUDGED JANDEBEUR: 

22 and c o n t r o l y o u r temper. 

23 A. I agree. And I'm s o r r y , Your Honor. 

24 ATTORNEY NIESEN: 

25 I have no f u r t h e r q u e s t i o n s . Thank you. 
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1 Mr. Kresge. 

2 JUDGE JANDEBEUR: 

3 A n y t h i n g e l s e ? OCA, anybody? Okay. 

4 Thank you, Mr. Kresge. You can s t e p down. Mr. 

5 Prea t e ? 

6 ATTORNEY PREATE: 

7 I ' v e co m p l e t e d my t e s t i m o n y f o r t h i s 

h e a r i n g and I b e l i e v e t h e r e ' s some documents t h a t have 

9 t o be s u b m i t t e d t h a t we've agreed t o w i t h K r i s s Brown. 

10 JUDGE JANDEBEUR: 

11 Mr. Brown? 

12 ATTORNEY BROWN: 

13 Yes, Your Honor. We have a s t a c k o f 

14 documents. Your Honor, we'11 have t h e p l e a d i n g s f r o m 

15 t h e m o t i o n s here t o d a y f o r t h i s p r o c e e d i n g . I want 

16 them i n t h e r e c o r d because t h e r e ' s some t h a t no 

17 answers were f i l e d on a d m i s s i o n s and v e r i f i c a t i o n s . 

18 JUDGE JANDEBEUR: 

19 I assume t h e r e ' s no ob j e c t i o n s t o t h e 

20 p l e a d i n g s b e i n g a d m i t t e d i n t o t h e r e c o r d ? 

21 ATTORNEY PREATE: 

22 None. 

23 ATTORNEY BROWN: 

24 P r o s e c u t o r y S t a f f One i s the p l e a d i n g by 

25 Emergency P l e a d i n g P e t i t i o n f o r E x p e d i t e d H e a r i n g 
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1 by W.P. Water Companies. 

2 JUDGE JANDEBEUR: 

3 The o r i g i n a l o r t h e amended? 

4 ATTORNEY BROWN: 

5 T h i s i s t h e o r i g i n a l . 

6 JUDGE JANDEBEUR: 

7 Do we need t h e o r i g i n a l s i n c e we've g o t 

8 .the amended? 

9 ATTORNEY BROWN: 

10 I ' l l add t h e amended as w e l l . Your Honor. 

11 The amended i s m o s t l y about t h e Bank o f America s t u f f . 

12 And c o p i e s t o t h e c o u r t r e p o r t e r ? 

13 JUDGE JANDEBEUR: 

14 Yes, p l e a s e . 

15 ( P r o s e c u t o r y S t a f f E x h i b i t One marked f o r 

16 i d e n t i f i c a t i o n . ) 

17 ATTORNEY BROWN: 

18 Next, Your Honor, P r o s e c u t o r y S t a f f Two 

19 i s t h e Emergency P e t i t i o n f o r E x p e d i t e d H e a r i n g - o n 

20 U n a u t h o r i z e d Mortgages A g a i n s t R e g u l a t e d U t i l i t i e s 

21 f i l e d by W.P. Water Company. 

22 ( P r o s e c u t o r y S t a f f E x h i b i t Two marked f o r 

23 i d e n t i f i c a t i o n . ) 

24 ATTORNEY BROWN: 

25 Now, Your Honor, I have t h e amended 
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1 p l e a d i n g on b e h a l f o f W.P. Water Companies as 

2 P r o s e c u t o r y S t a f f Two-A. 

3 ( P r o s e c u t o r y S t a f f E x h i b i t Two-A marked 

4 f o r i d e n t i f i c a t i o n . ) 

5 ATTORNEY BROWN: 

6 As P r o s e c u t o r y S t a f f Three, I have t h e 

7 m o t i o n f i l e d by the Law Bureau P r o s e c u t o r y S t a f f . 

8 ( P r o s e c u t o r y S t a f f E x h i b i t Three marked 

9 f o r i d e n t i f i c a t i o n . ) 

10 ATTORNEY BROWN: 

11 And Your Honor, we had f i l e d a c o r r e c t e d 

12 and I have t h a t i n c l u d e d , I ' b e l i e v e , as w e l l . 

13 JUDGE JANDEBEUR: 

14 Okay. 

15 ATTORNEY BROWN: 

16 As P r o s e c u t o r y S t a f f Four, I have t h e 

17 Answer f i l e d by Aqua P e n n s y l v a n i a t o t h e i n i t i a l 

18 p l e a d i n g s , p e t i t i o n . 

19 ( P r o s e c u t o r y S t a f f E x h i b i t Four marked 

20 f o r i d e n t i f i c a t i o n . ) 

21 ATTORNEY BROWN: 

22 Next, Your Honor, i s P r o s e c u t o r y S t a f f 

23 F i v e . I have a Rule t o Show Cause f i l e d i n Wyoming 

24 County by W.P: Water Companies. 

25 ( P r o s e c u t o r y S t a f f E x h i b i t F i v e marked 
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f o r i d e n t i f i c a t i o n . ) 

ATTORNEY PREATE: 

What i s t h a t , K r i s s ? 

ATTORNEY BROWN: 

T h i s i s a Rule t o Show Cause you f i l e d i n 

Wyoming County. 

ATTORNEY PREATE: 

On t h e mechanics l i e n . 

ATTORNEY BROWN: 

C o r r e c t , Your Honor. 

ATTORNEY PREATE: 

And t h e n t h e r e ' s a n o t h e r one we f i l e d i n 

Luzerne County, a l s o . 

ATTORNEY BROWN: 

Yes. I do n ' t have t h a t , though. I j u s t 

have t h e Wyoming County. And as P r o s e c u t o r y S t a f f 

S i x I have t h e Answer f i l e d by C a r l L. Kresge and Sons 

t o t h a t Rule t o Show Cause. 

{ P r o s e c u t o r y S t a f f E x h i b i t S i x marked f o r 

i d e n t i f i c a t i o n . ) 

ATTORNEY. BROWN: 

Next, Your Honor, I have P r o s e c u t o r y 

S t a f f Seven. I have t h e Law Bureau's P r o s e c u t o r y 

S t a f f ' s F i r s t Set o f I n t e r r o g a t o r i e s t o W.P. Water 

Company. 
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( P r o s e c u t o r y S t a f f E x h i b i t Seven marked 

f o r i d e n t i f i c a t i o n . 

ATTORNEY BROWN: 

As P r o s e c u t o r y S t a f f E i g h t , I have t h e 

Law Bureau's P r o s e c u t o r y S t a f f I n t e r r o g a t o r i e s and 

Request f o r Documents sent t o W.P. S a n i t a r y . Those 

are da t e d June 2 5 t h , 2008. 

( P r o s e c u t o r y S t a f f E x h i b i t E i g h t marked 

f o r i d e n t i f i c a t i o n . ) 

ATTORNEY BROWN: 

And Your Honor, f o r t h e r e c o r d , we nev e r 

r e c e i v e d any documents t o d a y . P r o s e c u t o r y S t a f f Nine 

i s a copy o f t h e mortgage f i l e d on October 4 t h , 2007 

w i t h Sani t a r y Company W.P. Sani t a r y Company as t h e 

mo r t g a g o r . 

( P r o s e c u t o r y S t a f f E x h i b i t Nine marked 

f o r i d e n t i f i c a t i o n . ) 

ATTORNEY BROWN: 

P r o s e c u t o r y S t a f f Ten, I have t h e 

mortgage f i l e d October r e c o r d e d October 4 t h , 2007 

a g a i n s t W.P. Water Company. Those are t h e $1.6 

m i l l i o n mortgages. 

( P r o s e c u t o r y S t a f f E x h i b i t Ten marked f o r 

i d e n t i f i c a t i o n . ) 

ATTORNEY BROWN: 
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1 Your Honor,' n e x t I have t h e Pr os ecu t o r y 

2 S t a f f 12, I'm s k i p p i n g 1 1 . I'm n o t g o i n g t o s u b m i t 

3 t h a t . Twelve ( 1 2 ) , I have t h e an n u a l t h e 2007 

4 Annual R e p o r t o f W.P. Water Company f i l e d w i t h t h e 

5 Commission. Do you want t h e o r i g i n a l c e r t i f i c a t i o n o r 

6 do I g i v e t h a t t o t h e c o u r t r e p o r t e r ? 

7 JUDGE JANDEBEUR: 

8 The c o u r t r e p o r t e r . I ' l l t a k e a copy. 

9 ( P r o s e c u t o r y S t a f f E x h i b i t 12 marked f o r 

10 i d e n t i f i c a t i o n . ) 

11 ATTORNEY BROWN: 

12 P r o s e c u t o r y S t a f f 13 I have t h e 2007 

13 Annual R e p o r t o f W.P. S a n i t a r y , I b e l i e v e , yes. 

14 ( P r o s e c u t o r y S t a f f E x h i b i t 13 marked f o r 

15 i d e n t i f i c a t i o n . ) 

16 ATTORNEY BROWN: 

17 Your Honor, I'm g o i n g t o t u r n i t o y e r t o 

18 Rhonda f o r t h e n e x t few documents. 

19 ATTORNEY DAVIDSON: 

20 I'm Rhonda. I have P r o s e c u t o r y S t a f f 

21 E x h i b i t Number 14 w h i c h i s a s y n o p s i s o f t h e W.P.• 

22 Water Company's Annual R e p o r t s f r o m 1990 t h r o u g h 2007. 

23 ( P r o s e c u t o r y S t a f f E x h i b i t 14 marked f o r 

24 i d e n t i f i c a t i o n . ) 

25 ATTORNEY DAVIDSON: 
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1 P r o s e c u t o r y S t a f f Number 15 i s j u s t a 

2 condensed v e r s i o n o f what I j u s t gave you and i t 

3 s p e c i f i c a l l y l i s t e d t h e a f f i l i a t e d i n t e r e s t s , 

4 a f f i l i a t e d payments, C a r l L. Kresge and Sons t o W.P. 

5 S a n i t a r y and C a r l K. Kresge. 

6 ( P r o s e c u t o r y S t a f f E x h i b i t 15 marked f o r 

7 i d e n t i f i c a t i o n . ) 

8 ATTORNEY DAVIDSON: 

9 P r o s e c u t o r y S t a f f E x h i b i t 16 i s t h e 

10 InfoMAP p r i n t o u t v e r s i o n f o r W.P. Water Company and i t 

11 l i s t s a l l t h e a p p l i c a t i o n s and a l l t h e t r a n s a c t i o n s 

12 f i l e d by W. P. Water Company. 

13 { P r o s e c u t o r y S t a f f E x h i b i t 16 marked f o r 

14 i d e n t i f i c a t i o n . ) 

15 ATTORNEY DAVIDSON: 

16 .Prosecutory S t a f f E x h i b i t 17 i s a n o t h e r 

17 InfoMAP s h e e t , w h i c h i s t h e Commission's new database, 

18 and i t i d e n t i f i e s s e c u r i t y c e r t i f i c a t e f i l e d by W.P. 

19 Water Company f o r a n o t e owed t o PennDOT. 

20 ( P r o s e c u t o r y S t a f f E x h i b i t 17 marked f o r 

21 i d e n t i f i c a t i o n . ) 

22 ATTORNEY DAVIDSON: 

23 And PS E x h i b i t 18 i s t h e c o m p i l i z a t i o n 

24 f r o m 1990 t o 2007, W.P. S a n i t a r y Company. 

25 ( P r o s e c u t o r y S t a f f E x h i b i t 18 marked f o r 
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i d e n t i f i c a t i o n . ) 

ATTORNEY DAVIDSON: 

1 

2 

3 And E x h i b i t PS"19 i s an InfoMAP' p r i n t o u t 

4 o f a l l t h e t r a n s a e t i o n s o f W.P. Sani t a r y Company, and 

5 i t l i s t s w h e t her a f f i l i a t e d i n t e r e s t agreements were 

6 f i l e d and whether s e c u r i t y c e r t i f i c a t e s were f i l e d on 

7 b e h a l f o f W.P. Sani t a r y Company. 

8 ( P r o s e c u t o r y S t a f f E x h i b i t 19 marked f o r 

9 i d e n t i f i c a t i o n . ) 

10 ATTORNEY DAVIDSON: 

11 PS 20 i s a n o t h e r c o m p i l i z a t i o n o f l o n g -

12 t e r m debt o f W.P. Water and S a n i t a r y Companies as 

13 compounded f r o m t h e i r annual r e p o r t s . That's a l l I 

14 have. Your Honor. 

15' ( P r o s e c u t o r y S-taff E x h i b i t 20 marked f o r 

16 i d e n t i f i c a t i o n . ) 

17 ATTORNEY BROWN: 

18 ' Y o u r H o n o r , w e have t h e D i r e c t t e s t i m o n y 

19 o f L a r r y Lash p l u s s t a t e m e n t one w i t h a t t a c h m e n t s A 

20 t h r o u g h H w h i c h w i l l be P r o s e c u t o r y S t a f f E x h i b i t s 21 

21 t h r o u g h 28. 

22 ( P r o s e c u t o r y S t a f f E x h i b i t s 21 t h r o u g h 28 

23 marked f o r i d e n t i f i c a t i o n . ) 

24 JUDGE JANDEBEUR: 

25 Do you want t o change t h e d a t e on t h i s ? 
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1 Never mind. 

2 ATTORNEY PREATE: 

3 Was t h i s t e s t i m o n y o r was t h i s an 

4 a f f i d a v i t o f L a r r y Lash? 

5 ATTORNEY BROWN: 

6 I t was w r i t t e n D i r e c t t e s t i m o n y we had 

7 s u b m i t t e d p r e v i o u s l y . 

8 ATTORNEY PREATE: 

9 T h i s i s a year~ago? 

10 ATTORNEY BROWN: 

11 Yes. And l a s t l y . Your Honor, I have 

12 P r o s e c u t o r y S t a f f E x h i b i t 29, emergency Order i s s u e d 

13 by t h e Commission back on i t was e n t e r e d June 

14 2 1 s t , 2007, Docket Number P00072312. 

15 ( P r o s e c u t o r y S t a f f E x h i b i t 2 9 marked f o r 

16 i d e n t i f i c a t i o n . ) 

17 ATTORNEY BROWN: 

18 That 1 s a l l t h e documents from P r o s e c u t o r y 

19 S t a f f . And f o r t h e r e c o r d , Your Honor, we have L a r r y 

20 Lash here i n case anybody wants t o c r o s s examine him. 

21 ATTORNEY PREATE: 

22 Mr. Kresge i s r e v i e w i n g t h a t Lash D i r e c t 

23 and he's l o o k i n g t o see i f i t ' s a c c u r a t e . I n t h e 

24 meantime, I ' d l i k e t o f o r t h e r e c o r d , s i n c e he 1s h e r e , 

25 on t h e s u b j e c t o f Bank o f America, c a l l Ray Colonna 
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who a c t u a l l y s e r v e d t h e documents. 

JUDGE JANDEBEUR: 

Brown? 

Ho l d on one second, Mr. K l e i n . Mr. 

ATTORNEY BROWN: 

Yes, Your Honor. 

JUDGE JANDEBEUR: 

I s i t y o u r i n t e n t t o p u t th e s e 30 

documents, 29 documents i n t o t h e r e c o r d j u s t l i k e you 

j u s t d i d w i t h o u t any t e s t i m o n y about them? 

ATTORNEY BROWN: 

the m s e l v e s . 

I t h i n k t h e p l e a d i n g s a l l speak f o r 

JUDGE JANDEBEUR: 

And t h e n y o u r a s s u m p t i o n i s t h a t I'm 

g o i n g t o somehow hook t h e p l e a d i n g s t o g e t h e r w i t h 

t h e s e 29 documents and f i g u r e o u t why you want t h e s e 

29 documents i n t o t h e r e c o r d and what I'm supposed t o 

use them f o r ? That seems a l i t t l e odd. 

ATTORNEY BROWN: 

I can I was g o i n g t o p l a c e L a r r y Lash 

on f o r t e s t i m o n y r e g a r d i n g some o f t h e documents. But 

l i k e I s a i d , t h e p l e a d i n g s speak f o r themselves 

r e g a r d i n g t h e mechanic's l i e n s and t h e mortgages. 

Now, our a s s e r t i o n i s t h a t t h e r e was an a f f i l i a t e d 
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1 i n t e r e s t h e r e . They're n o t c h a l l e n g i n g t h a t , and t h a t 

2 t h e c o n t r a c t s s h o u l d be d e c l a r e d n u l l and v o i d because 

3 t h e work wasn't done, n e c e s s a r y work was n o t done. 

4 JUDGE JANDEBEUR: 

5 And you 1 r e assuming t h a t I'm g o i n g t o 

6 somehow f i g u r e t h i s o u t f r o m t h i s p i l e o f documents 

7 w i t h o u t any e x p l a n a t i o n f r o m w i t n e s s e s ? 

8 ATTORNEY BROWN: 

9 W e l l , t h e y ' r e g o i n g t o s t i p u l a t e I'm 

10 s o r r y , a r e you g o i n g t o do t h e s t i p u l a t i o n t h a t i t 

11 s h o u l d be d e c l a r e d n u l l and v o i d ? 

12 ATTORNEY PREATE: 

13 We were g o i n g t o s t i p u l a t e t o ad m i t a l l 

14 t h e m a t t e r s t h a t have been f i l e d o f r e c o r d i n t h e 

15 v a r i o u s c o u r t s , a l l t h e p l e a d i n g s . T h i s new 

16 i n f o r m a t i o n I don't t h i s i s t h e f i r s t I ' v e seen 

17 i t , a l l t h e s e i n f o r m a t i o n s and I don't know what 

18 t h i s i s . But t h e y ' r e e x h i b i t s b u t I j u s t wanted 

19 t o l o o k , t h e p l e a d i n g s t h a t .were f i l e d o f r e c o r d 

20 a r e f i l e d o f r e c o r d . We have no pr o b l e m w i t h t h a t . 

21 The Department t a k e s j u d i c i a l n o t i c e o f t h o s e . But 

22 a n y t h i n g e l s e , I'm p e r p l e x e d , t o o . I do n ' t know what 

23 thes e documents mean. 

24 JUDGE JANDEBEUR: 

25 I t ' s a l i t t l e b i t u n u s u a l , Mr. Brown, 
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t h a t you hand over t y p i c a l l y , you've g o t a 

w i t n e s s , t h e w i t n e s s i s up on t h e s t a n d . You mark a 

document, you show i t t o t h e w i t n e s s , you examine t h e 

w i t n e s s , i t e i t h e r comes i n or i t doesn't come i n . I 

d i d n ' t know why i t ' s i n t h e r e c o r d . You c a n ' t r e a l l y 

g i v e me a p i l e , a t h r e e - i n c h t h i c k p i l e o f documents 

and hope t h a t I'm g o i n g t o f i g u r e o u t what y o u r 

l i t i g a t i o n t h e o r y i s on why those documents need t o be 

i n my r e c o r d . 

ATTORNEY BROWN: 

Honor? 

Are we g o i n g t o b r i e f t h e case, Your 

JUDGE JANDEBEUR: 

Sure. But a g a i n , t h e pro b l e m w i t h d o i n g 

i t a t t h e b r i e f i n g p o i n t , t h a t ' s n o t e v i d e n c e i n t h e 

r e c o r d . Now, you've s u b m i t t e d t h i s p i l e , okay? The 

a s s i g n e d j u d g e , t h a t happens t o be me, i s supposed t o 

f i g u r e o u t why you want t h i s p i l e i n my r e c o r d . And 

I'm sorry,- I'm n o t g o i n g t o d i g t h r o u g h t h i s p i l e and 

f i g u r e o u t y o u r l i t i g a t i o n t h e o r y . I know y o u r 

l i t i g a t i o n t h e o r y as f a r as t h e mechanic's l i e n s and 

t h e judgments ought t o be d e c l a r e d n u l l and v o i d . How 

t h i s does t h a t i s t h e p a r t t h a t ' s m i s s i n g . 

T y p i c a l l y an a t t o r n e y w o u l d p u t on a w i t n e s s , g e t t h e 

document, e x p l a i n why t h i s document says t h e s e 
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1 mechanic's l i e n s , t h e s e encumbrances ought t o be 

2 c l e a r e d . That's the p i e c e t h a t y o u ' r e n o t d o i n g . I 

3 don't know how e l s e t o t e l l you, b u t i t ' s p r e t t y 

4 u n o r t h o d o x what y o u ' r e t r y i n g t o do. 

5 ATTORNEY BROWN: 

6 I'm t r y i n g t o e x p e d i t e and appease them 

7 as f a r as t h e y ' v e a d m i t t e d t h a t i t ' s n o t t h a t 

8 those a r e v o i d , t h o s e c o n t r a c t s s h o u l d be d e c l a r e d 

9 n u l l and v o i d . 

10 JUDGE JANDEBEUR: 

11 W e l l , I t h i n k a t t h i s p o i n t , Mr. P r e a t e , 

12 you agree w i t h him on t h a t ? 

13 ATTORNEY PREATE: 

14 A b s o l u t e l y . I f i l e d m o t i o n s i n t h e C o u r t 

15 o f Common Pl e a s . 

16 JUDGE JANDEBEUR: 

17 S o a g a i n , what are you t r y i n g t o do w i t h 

18 t h i s p i l e ? 

19 ATTORNEY BROWN: 

20 I p u t them i n t h e r e c o r d t o r e l y upon, 

21 Your Honor, t o g i v e you a r e c o r d t o r e l y upon. 

22 JUDGE JANDEBEUR: 

23 I c a n ' t r e l y on a r e c o r d t o I cannot 

24 r e l y on a r e c o r d o f a document w i t h o u t a w i t n e s s t h a t 

25 e x p l a i n s why t h a t document i s i n t h e r e c o r d . That's 
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1 t h e p i e c e o f t h e p i c t u r e t h a t ' s m i s s i n g . Now, you may 

2 want t o r e v i e w t h i s . You may n o t need these 

3 documents, b u t i f you do need t h e s e documents i n t h e 

4 r e c o r d , you have t o have a w i t n e s s t h a t e x p l a i n s why 

5 i t ' s i n t h e r e c o r d . You j u s t c a n ' t t h r o w a bunch o f 

6 s t u f f i n t o t h e r e c o r d and t e l l t h e Judge, you need 

7 t h i s . I d o n ' t know why you need i t b u t you need i t . 

8 No, t h a t d oesn't work. 

9 ATTORNEY BROWN: 

10 We can go f o r w a r d . We've got t h e 

11 w i t n e s s e s h e r e , Your Honor. 

12 JUDGE JANDEBEUR: 

13 I t ' s y o u r case. I do n ' t know how t h i s 

14 case c o u l d g e t t h i s screwed up t o be a t t h i s p o i n t and 

15 s t i l l be f i d d l i n g w i t h documents. I mean, we're a t 

16 t h e p o i n t where t h i s i s an emergency p e t i t i o n t o g e t 

17 these encumbrances gone,- t h i s s h o u l d be a s t r e a m l i n e d 

18 o r g a n i z a t i o n , you p u t i t i n f r o n t o f me, I l o o k a t i t , 

19 I l o o k a t t h e law, I w r i t e t h e o r d e r . The o n l y p a r t 

20 t h a t ' s s q u i r r e l l y so f a r t o me i s t h e Bank o f America 

21 p i e c e t h a t I s i m p l y cannot r e s o l v e f o r you a l l . You 

22 g o t t o do t h a t i n Common Pl e a s . But K r i s s , I h o n e s t l y 

23 don't know what you want me t o do w i t h a l l o f t h i s , so 

24 you need t o l a y t h a t o u t . Why i t needs t o be i n t h e 

25 r e c o r d and why i t shows t h a t t h e encumbrances s h o u l d 
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be v o i d e d . And i f thes e documents don't do t h a t , you 

don't need them i n t h e r e c o r d . That's a l l I'm here 

f o r t o d a y . The r e s t i s up t o you guys i n m e d i a t i o n . 

Do t h e s e documents show me t h a t t h e s e l i e n s s h o u l d be 

void e d ? 

ATTORNEY BROWN: 

I b e l i e v e so, Your Honor, yes. 

JUDGE JANDEBEUR: 

Okay. You p u t t h e w i t n e s s e s on w i t h t h e 

•document, we'11 admit them. I ' v e g o t t h e e v i d e n c e . 

I'm n o t g o i n g t o f i d d l e t h r o u g h t h r e e i n c h e s w o r t h o f 

documents and f i g u r e o u t w h i c h ones do i t . My 

l i t i g a t i o n t h e o r y may be v e r y d i f f e r e n t f r o m y o u r s . 

You're t h e a s s i g n e d a t t o r n e y . You p u t i t on. 

ATTORNEY PREATE: 

Your Honor, we were w i l l i n g t o s t i p u l a t e 

we were t h e ones t h a t f i l e d t h e p e t i t i o n . We were 

th e ones t h a t f i l e d t h e m o t i o n s t o s t r i k e t h e . 

JUDGE JANDEBEUR: 

W e l l , I ' v e g o t two i n f r o n t o f me. I 1ve 

got p a r a l l e l m o t i o n s i n f r o n t o f me. 

ATTORNEY PREATE: 

And I t h o u g h t t h a t yes, t h e y wanted 

them s t r i c k e n and we wanted them s t r i c k e n . And i t 

doesn't seem t o be any d i s a g r e e m e n t , t h e documents 
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1 e i t h e r e i t h e r W.P. Water Company or W.P. S a n i t a r y 

2 g o t PUC p e r m i s s i o n t o e n t e r i n t o t h e s e i n d e b t e d n e s s e s 

3 so t h e y d i d n ' t . And t h a t ' s a l l we need t o say. And 

4 we s t i p u l a t e . W.P. Water and W.P. S a n i t a r y d i d n o t 

5 g e t PUC a p p r o v a l f o r t h e s e i n d e b t e d n e s s e s , t h e 

6 mortgages and t h e mechanic's l i e n s . That's i t . 

7 I f o u n d v e r i f i c a t i o n s i n t h e C o u r t s o f 

8 Common Pleas i n t h e mechanic ' s lien's i s s u e s s i g n e d by 

9 Sandra Kresge, owner of W.P. Water and W.P. S a n i t a r y , 

10 t o t h a t e f f e c t . The Court can t a k e j u d i c i a l n o t i c e o f 

11 t h a t . There's no need f o r any f u r t h e r i n f o r m a t i o n t o 

12 g e t b e f o r e t h i s C o u r t t o d e c l a r e t h o s e mortgages and 

13 t h o s e mechanic's l i e n s n u l l and v o i d under t h e 

14 s t a t u t e . 

15. The o n l y t h i n g l e f t i s t h e Bank America, 

16 and what we're a s k i n g here t o d a y i s f o r t h e Co u r t t o 

17 e n t e r an o r d e r g r a n t i n g our m o t i o n f o r d e f a u l t 

18 judgement. That p e r m i t s me t o s i g n t h e mortgage 

19 s a t i s f a c t i o n s t h a t have a l r e a d y been e x e c u t e d 

20 a u t h o r i t a t i v e l y by S c o t t and D a v i d Kresge t h a t I have 

21 i n my p o s s e s s i o n . And t o s a t i s f y t h e mechanic's l i e n s 

22 and t o have them s t r i c k e n f r o m t h e r e c o r d up i n t h e 

23 Luzerne and Lackawanna County. T h a t ' s a l l . I t h o u g h t 

24 t h i s was g o i n g t o be easy. 

25 ATTORNEY BROWN: 
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And Your Honor, as f a r as t h e i n our 

p l e a d i n g s , we a l l e g e t h a t t h e a f f i l i a t e d i n t e r e s t i s 

p r e s e n t . 

ATTORNEY PREATE: 

We agree. We agree. 

ATTORNEY BROWN: 

We agree. And t h a t i t ' s been n u l l and 

v o i d because, Your Honor, we wer e n ' t because o f 

the c o n t r a c t what we have i n t h e p l e a d i n g t h a t . 

JUDGE JANDEBEUR: 

Mr. Kresge. 

ATTORNEY BROWN: 

And i t ' s t h e i r b urden t o pr o v e o t h e r w i s e 

t h a t t h e y were r e a s o n a b l e and ne c e s s a r y and p r o p e r 

e x p e n d ! t u r e s . They p r o v i d e d no answer t o our m o t i o n 

and t h e y p r o v i d e d no t e s t i m o n y . And I p r o v i d e d Your 

Honor w i t h t h e annual r e p o r t s t o show what t h e y had 

r e p o r t e d , what t h e y were owed, and now what t h e y ' r e 

c l a i m i n g a r e t o be owed, such as t h e mechanic's l i e n 

and t h e mortgages. 

ATTORNEY PREATE: 

We have a l r e a d y agreed . 

JUDGE JANDEBEUR: 

Hol d on one second. 

ATTORNEY BORLAND: 
i _ . 
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Your Honor, can we have a f i v e m i n u t e 

recess? J u s t t o t a l k t o Mr. Kresge w i t h o u t 

i n t e r r u p t i o n . 

JUDGE JANDEBEUR: 

I t seems to-me i f we can t a k e a l u n c h 

b r e a k and Mr. Brown and Mr. Pre a t e and Mr. B o r l a n d and 

Mr. Kresge, you a l l f i g u r e o u t between you what i s 

s t i l l l e f t o f t h e two yo u r amended emergency 

p e t i t i o n , y o u r o r i g i n a l emergency p e t i t i o n and f o r 

P r o s e c u t o r y S t a f f . You f i l e d i t as a m o t i o n f o r an 

o r d e r d e c l a r i n g t h e mortgage . Okay. So you've 

got a m o t i o n , and you'.ve g o t two p e t i t i o n s . You 

f i g u r e o u t o f y o u r m o t i o n and yo u r two p e t i t i o n s what 

i s l e f t . You f i g u r e o u t what y o u ' r e s t i p u l a t i n g t o 

t h a t g e t s r i d o f p i e c e s o f those t h r e e documents, 

m o t i o n , p e t i t i o n , amended p e t i t i o n . I f you g e t r i d o f 

a l l b u t Bank o f America, f i n e . I f you do n ' t g e t r i d 

o f a l l , I want t o know w h i c h ones a r e n o t s t i p u l a t e d 

t o t h a t a r e s t i l l i n f r o n t o f me. 

Now, a f t e r y o u ' r e f i n i s h e d w i t h t h a t a t 

l u n c h , I t h i n k y o u ' r e g o i n g t o need t o c o n f e r w i t h Mr. 

Niesen, because I'm n o t e n t i r e l y s u r e i f he's g o i n g t o 

agree w i t h a l l o f t h a t . But n o n e t h e l e s s , he d o e s n ' t 

have a n y t h i n g i n f r o n t o f me. He's s i m p l y a p a r t y 

because he's a p a r t y t o t h e m e d i a t i o n as a r e OCA. So 
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why don't we do t h i s ? I t ' s 12:15. Why do n ' t we come 

back a t 1:30? L e t me know what's l e f t o f t h e case. 

ATTORNEY NIESEN: 

Your Honor. 

JUDGE JANDEBEUR: 

Mr. Ni e s e n . 

ATTORNEY NIESEN: 

Excuse me. 

JUDGE JANDEBEUR: 

Not a pro b l e m . 

ATTORNEY NIESEN: 

t o me? 

May I ask a f a c t u a l ques t i o n t h a t o c c u r s 

JUDGE JANDEBEUR: 

Yes. Please. 

ATTORNEY NIESEN: 

I t h i n k Mr. Pre a t e c o u l d c o n f i r m i t 

p r e t t y r e a d i l y . I s Sandra Kresge i s she t h e 

n a t u r a l mother o f S c o t t Kresge? 

ATTORNEY PREATE: 

Oh, no. No. The n a t u r a l mother i s 

deceased. And C a r l has m a r r i e d h e r about t e n y e a r s 

ago. And she i s now t h e owner o f t h e s e two companies. 

ATTORNEY NIESEN: 

So Sandra i s n o t t h e n a t u r a l mother o f 
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1 D a v i d Kresge e i t h e r ? 

2 ATTORNEY PREATE: 

3 . That's c o r r e c t . 

4 ATTORNEY NIESEN: 

5 Thank you. 

6 ATTORNEY PREATE: 

7 What's t h e purpose o f a s k i n g t h a t ? 

JUDGE JANDEBEUR: 

9 Don't know. 

10 ATTORNEY PREATE: 

11 I do n ' t know, b u t a l l I know i s 

12 JUDGE JANDEBEUR: 

13 H o l d on. 

14 ATTORNEY NIESEN: 

15 I t h i n k t h e a l l e g e d a f f i l i a t e d 

16 r e l a t i o n s h i p i s based upon a b l o o d r e l a t i o n s h i p 

17 between someone, I guess C a r l and t h e sons. The 

18 e v i d e n c e t h i s m o r n i ng i s t h a t Sandra owns t h e W.P. 

19 Water Company. 

20 ATTORNEY BROWN: 

21 Your Honor, i t ' s n o t j u s t o w n e r s h i p , i t ' s 

22 a l s o o f f i c e r s o f t h e companies t i e s t h e a f f i l i a t e d 

23 i n t e r e s t as w e l l . 

24 ATTORNEY NIESEN: 

25 That's n o t so. 
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JUDGE JANDEBEUR: 

W e l l , I ' l l l e t you a l l f l e s h t h a t o u t . 

You l e t me know a f t e r l u n c h what i s l e f t o f t h e two 

p e t i t i o n s and t h e m o t i o n . And t h e n w e ' l l t a k e i t from 

t h e r e . H o p e f u l l y y o u ' l l g e t r i d o f some o f t h e 

p i e c e s . I have my d o u b t s . W e ' l l see. W e ' l l see you 

a l l back Mr. Bor l a n d ? 

ATTORNEY BORLAND: 

B e f o r e we a d j o u r n . Your Honor, my 

u n d e r s t a n d i n g i s t h a t on our s i d e o f t h e room, we a r e 

agreed t h a t each o f those mortgages and each o f th o s e 

l i e n s a r e i n v a l i d and s h o u l d be s t r u c k . On t h e i r s i d e 

of t h e room, t h a t ' s what t h e y ' r e a s k i n g f o r . I do n ' t 

see any d i s a g r e e m e n t . I do n ' t see any r e a s o n t o p u t 

th e t e s t i m o n y on t h a t Mr. Brown wants t o p u t i n . 

There i s n ' t anyone i n t h i s room who's t a k i n g a 

d i f f e r e n t p o s i t i o n . 

JUDGE JANDEBEUR: 

Okay. I f t h a t i s the case, t h e n why have 

you a l l n o t s t i p u l a t e d t o t h a t n i c e and c l e a n l y 

e a r l i e r t o d a y and g o t t e n t h o s e p i e c e s o f t h e two 

p e t i t i o n s and t h e o r d e r o f f my docket? 

ATTORNEY BORLAND: 

We t h o u g h t we had. We d i d t h a t . 

ATTORNEY PREATE: 
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He wanted t o p u t t h i s s t u f f on. 

JUDGE JANDEBEUR: 

Okay. You guys f i g u r e i t o u t . You guys 

a r e t h e r u n n e r s of yo u r cases. I'm n o t g o i n g t o make 

I'm n o t g o i n g t o d e c i d e how y o u ' r e g o i n g t o r u n 

you r case. I have two m o t i o n s , one m o t i o n . I have 

two p e t i t i o n s . I f you have r e s o l v e d t h e i s s u e s i n 

th o s e , you l e t me know which p i e c e s are r e s o l v e d , what 

i s s t i l l i n f r o n t o r me a t 1:30. 

ATTORNEY PREATE: 

How can we g e t r i d o f two p e o p l e h e r e i n 

j u s t two seconds, Joann ? 

JUDGE JANDEBEUR: 

Ms. A n d e r i k a ? W e l l , you may w i s h t o s t a y 

j u s t because she may w i s h t o s t a y . But you do n o t 

have t o s t a y . 

ATTORNEY PREATE: 

And I ' d l i k e t o c a l l Mr. Colonna t o 

v e r i f y t h a t he s e r v e d t h e c o m p l a i n t , t h e amended 

c o m p l a i n t on Bank o f America o f f i c e , because she 

wasn't t h e r e when i t was s e r v e d . M i c h e l l e H a r r i s o n 

was t h e r e . 

JUDGE JANDEBEUR: 

Okay. 

ATTORNEY PREATE: 
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Ray Colonna. 

JUDGE JANDEBEUR: 

Mr. Colonna, p l e a s e r a i s e y o u r r i g h t 

hand. 

RAY COLONNA, HAVING FIRST BEEN DULY SWORN, TESTIFIED 

AS FOLLOWS: 

JUDGE JANDEBEUR: 

Thank you, s i r , be s e a t e d . Mr. P r e a t e . 

DIRECT EXAMINATION 

BY ATTORNEY PREATE: 

Q. You're an a d u l t male? 

A. Yes. 

Q. And you work f o r ? 

A. I work f o r t h e law f i r m o f E r n i e P r e a t e . 

Q. A l l r i g h t . And d i d you g e t an amended emergency 

p e t i t i o n f o r e x p e d i t e d r e l i e f a g a i n s t t h e Bank o f 

America t h a t we had f i l e d i n t h i s p a r t i c u l a r case? 

A. Yes. 

Q. And d i d you se r v e t h a t document on t h e Bank o f 

America? 

A. Yes. 

Q. Where d i d you serve i t ? 

A. 5 07 L i n d e n S t r e e t , w h i c h i s t h e Bank o f America's 
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main o f f i c e . 

Q. And on whom d i d you s e r v e i t ? 

A. Ms. H a r r i s o n , s u p e r v i s o r / t e l l e r . 

Q. Okay. I n our m o t i o n f o r t h e Commission o r d e r o r 

averments deemed a d m i t t e d g r a n t i n g r e q u e s t f o r s a i d 

r e l i e f i n t h a t t h e r e ' s a t t a c h e d an a f f i d a v i t o f 

s e r v i c e . 

A. Yes. 

Q. I s t h a t y o u r s i g n a t u r e on t h e r e ? 

A. Yes, i t i s . 

Q. And i s t h a t whose s i g n a t u r e i s t h e r e where i t 

says ? 

A. M i c h e l l e H a r r i s o n s i g n e d i t i n my presence. 

Q. I n yo u r presence? 

A. Yes. 

Q. And you swore t h a t you se r v e d i t on M i c h e l l e 

H a r r i s o n on t h e 22nd o f J u l y a t 3:00 p.m. b e f o r e a 

n o t a r y , Joy Sposto, S-P-O-S-T-0? 

A. Yes, I d i d . Yes. 

Q. A l l r i g h t . And y o u ' r e t h e p e r s o n t h a t s e r v e d 

E x h i b i t B w h i c h i s -the a f f i d a v i t o f - s e r v i c e on t h e 

31s t o f J u l y on Joann A n d e r i k a ? 

A. That's c o r r e c t . 

Q. For t h e subpoena? 

A. Yes. 
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Q. A l l r i g h t . You swore t o t h a t a l s o ? 

A. Yes. 

Q. As to d a y you swear t o b o t h of those? 

A. Yes. 

Q . Thank you. 

ATTORNEY PREATE: 

No f u r t h e r q u e s t i o n s . 

JUDGE JANDEBEUR: 

Mr. Brown. One second, Mr. Colonna . 

ATTORNEY BROWN: 

No q u e s t i o n s , Your Honor. 

JUDGE JANDEBEUR: 

Mr. N i es en? 

ATTORNEY NIESEN: 

No . 

JUDGE JANDEBEUR: 

Ms. T u n i l o ? No. Thank you, s i r . 

A. Thank you. 

JUDGE JANDEBEUR: 

Any reason n o t t o br e a k f o r lunch? Okay. 

We a r e a d j o u r n e d u n t i l 1:30. 

LUNCH BREAK TAKEN 

JUDGE JANDEBEUR: 

We l e f t o f f w i t h you, Mr. Brown. Now, 

b e f o r e we move i n t o what I asked you a l l t o do w h i l e 
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we b r o k e f o r l u n c h , l e t ' s f i n i s h g o i n g over what we're 

g o i n g t o go w i t h t h e s e 29 e x h i b i t s . 

As I ment i o n e d , t h e r e ' s a c o u p l e o f 

t h i n g s b o t h e r i n g me. There's no w i t n e s s a t a l l t o 

a u t h e n t i c a t e them. However, I'm n o t h e a r i n g any 

o b j e c t i o n s t o them, e i t h e r . 

ATTORNEY PREATE: . 

Oh, yes, Your Honor. 

JUDGE JANDEBEUR: 

Oh, okay. There a r e o b j e c t i o n s . 

ATTORNEY PREATE: 

Yes . 

JUDGE JANDEBEUR: 

W e l l , j u s t h o l d on a m i n u t e . Mr. Brown, 

d i d you t h i n k t h r o u g h any more o f what you w o u l d l i k e 

t o do w i t h them? 

ATTORNEY BROWN: 

Yes, Your Honor. W i t h t h e s t i p u l a t i o n 

p r oposed t h a t we l e a v e i n t h e p l e a d i n g s . T h a t ' s 

P r o s e c u t o r y S t a f f One t h r o u g h S i x . And t h e n t h e 

an n u a l r e p o r t s 12 and 13. 

JUDGE JANDEBEUR: 

So 1 t h r o u g h 6, 12, 13. You're s a y i n g 

t h a t Mr. P r e a t e w i l l s t i p u l a t e t o those? 

ATTORNEY BROWN: 

Sarge n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 



165 

1 You okay t o t h e annual r e p o r t s ? 

2 ATTORNEY PREATE: 

3 Yes . 

4 JUDGE JANDEBEUR: 

5 Okay. 

6 ATTORNEY BROWN: 

7 So t h e n 14 t h r o u g h 28. T w e n t y - n i n e (29 

i s t h e emergency Order. 

9 ATTORNEY PREATE: 

10 A l l t h o s e a r e w i t h d r a w n . That 1 s what I 

11 t h o u g h t . 

12 ATTORNEY BROWN: 

13 Twenty-one (21) t h r o u g h 28 was w i t h d r a w n . 

14 ATTORNEY PREATE: 

15 W e l l , what about t h e r e s t , 14 t o 21? 

16 ATTORNEY BROWN: 

17 C o r r e c t . F o u r t e e n (14) t h r o u g h 2 1 ; 

l b s o r r y . 

19 ATTORNEY PREATE: 

20 And t h e n t h e r e s t t h r o u g h 28 a r e 

21 w i t h d r a w n ? 

22 ATTORNEY BROWN: 

23 C o r r e c t . 

24 ATTORNEY PREATE: 

25 Okay. 
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JUDGE JANDEBEUR: 

Run t h a t by me a g a i n . F o u r t e e n (14) 

t h r o u g h 21 what happens? 

ATTORNEY BROWN: 

Withdrawn. 

JUDGE JANDEBEUR: 

happens ? 

Okay. And t h e n 21 t h r o u g h 29 what 

ATTORNEY BROWN: 

2 9 rem a i n s . 

Twenty-one (21) t h r o u g h 28 w i t h d r a w n and 

JUDGE JANDEBEUR: 

Okay . 

ATTORNEY PREATE: 

That ' s t h e o r d e r ? 

JUDGE JANDEBEUR: 

Twe n t y - n i n e (29) we can t a k e j u d i c i a l 

n o t i c e o f . You c e r t a i n l y need t o p u t t h a t . 

ATTORNEY BROWN: 

That' s t h e Order. 

JUDGE JANDEBEUR: 

Twe n t y - n i n e (29) w e ' l l j u s t t a k e j u d i c i a l 

n o t i c e o f . You d o n ' t need t o admit t h a t . 

ATTORNEY BROWN: 

And Your Honor, we have a c o u p l e o t h e r 
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s u p p l e m e n t a l documents t o submit as w e l l . 

JUDGE JANDEBEUR: 

Okay. L e t me make sure I ' v e g o t i t 

c o r r e c t . One t h r o u g h 6, 12 and 13, Mr. P r e a t e 

s t i p u l a t e s t o . They a r e a d m i t t e d . F o u r t e e n (14) 

t h r o u g h 28 a r e a l l w i t h d r a w n . 

ATTORNEY BROWN: 

Yes, Your Honor. 

JUDGE JANDEBEUR: 

Go ahead. 

ATTORNEY BROWN: 

L e t ' s go w i t h 30. As P r o s e c u t o r y S t a f f 

30, Your Honor. We g o t t h e mortgage s a t i s f a c t i o n 

p i e c e s t h a t have been d i s c u s s e d . 

( P r o s e c u t o r y S t a f f E x h i b i t 30 marked 

f o r i d e n t i f i c a t i o n . ) 

ATTORNEY PREATE: 

J u s t a second, K r i s s . I have no 

o b j e c t i o n t o th e s e b e i n g a d m i t t e d f o r i n f o r m a t i o n a l 

purposes t o l e t t h e Court know t h a t t h e r e a r e m a t t e r s 

t h a t a re c o n t i n u i n g t o e v o l v e o u t s i d e o f t h e PUC 

m a t t e r . 

And t h e s e a r e , a g a i n , I do n ' t know where 

he's g o i n g w i t h t h i s , mortgage s a t i s f a c t i o n p i e c e s and 

the mechanic's l i e n s s a t i s f a c t i o n s . They're f i n e i n 

Sarge n t ' s Court R e p o r t i n g S e r v i c e , I n c . 
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showing t h e C o u r t , b u t I have n o t f i l e d those o f 

r e c o r d . I'm n o t a u t h o r i z e d t o f i l e t h o s e o f r e c o r d , 

u n t i 1 t h e m a t t e r o f t h e Bank o f America i s reso'lved. 

So I do n ' t know what t h e purpose o f and what t h e 

r e l e v a n c e i s now o f h a v i n g t h e s e s u b m i t t e d t o t h e 

•Court . 

JUDGE JANDEBEUR: 

We 1 1 1 see where he goes w i t h them. I 

u n d e r s t a n d what y o u ' r e s a y i n g i s you do n o t o b j e c t t o 

them coming i n f o r i n f o r m a t i o n p u r p o s e s , b u t what, n o t 

f o r t h e t r u t h o f what t h e y say? 

ATTORNEY PREATE: 

They a r e m a t t e r s t h a t have no v a l i d i t y 

-un.ti.l_.s.uch_time_as-_the.-Bank. o f A m e r i c a _ m a t t e r i s 

r e s o l v e d . Our agreement w i t h Counsel f o r t h e C a r l 

Kresge and Sons i s t h a t we would n o t f i l e t h e s e u n t i l 

t h e Bank o f American s i t u a t i o n i s r e s o l v e d . 

JUDGE JANDEBEUR: 

So b a s i c a l l y what y o u ' r e t e l l i n g me i s 

the s e a r e u s e l e s s p i e c e s o f paper? 

ATTORNEY PREATE: 

At t h i s p o i n t i n t i m e , t h e y a r e 

c o n t i n g e n t s , t h e y ' r e c o n t i n g e n t s . 

JUDGE JANDEBEUR: 

That means u s e l e s s t o me. 

Sarge n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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1 ATTORNEY PREATE: 

2 Whatever t h e Co u r t wishes t o c h a r a c t e r i z e 

3 i t . T hat's y o u r words. My i n f o r m a t i o n i s t h a t 

4 t h e y ' v e been e x e c u t e d a u t h o r i t a t i v e l y by David and 

5 S c o t t Kresge, t h a t t h e y r e f l e c t a s e t t l e m e n t o f a l l o f 

6 these m a t t e r s , f o r t h e sum o f $41,000, w h i c h has y e t 

7 t o be p a i d t o them. And i t won't be p a i d u n t i l Bank 

8 America i s r e s o l v e d and t h e APA s i g n e d by Aqua and a 

9 c l o s i n g t h e n t a k e s p l a c e , and t h e n t h e y have a b s o l u t e 

10 v a l i d i t y . 

11 Then t h e y a r e a u t h o r i z e d t o t a k e p l a c e 

12 because t h e s e mortgages, by t h e way, I would p o i n t 

13 o u t , a r e i n two c o u n t i e s a t l e a s t c o n s i s t e n t w i t h my 

14 p o s i t i o n , t h a t . these._mat.t.ers .were_improv.i.den.tly . f i l e d . . _ 

15 and so a t t e s t e d t o by t h e owners o f Kresge and Sons, 

16 I n c o r p o r a t e d . 

17 Now, t h e r e ' s a l s o an assignment o f 

18 proceeds t h a t c o v e r s t h i s , t h a t i s between C a r l L. 

19 Kresge and Sons and W.P. Water and W.P. S a n i t a r y . 

20 JUDGE JANDEBEUR: 

21 I s t h a t t h e $40,000? 

22 ATTORNEY PREATE: 

23 That's t h e $40,000 s e t t l e m e n t , yes, 

24 e x a c t l y . So I mean, t h e C o u r t i s h e a r i n g i t v e r b a l l y 

25 f r o m an O f f i c e r o f "the C o u r t t h a t t h a t ' s t h e r e . And 
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1 we've always s a i d t h a t i t ' s t h e r e . 

2 JUDGE JANDEBEUR: 

3 Okay. Mr. Brown? 

4 ATTORNEY PREATE: 

5 There's no need t o p u t these documents 

6 i n . 

7 ATTORNEY BROWN: 

8 Your Honor, he keeps a t t e s t i n g t h a t t h e s e 

9 documents e x i s t and her e t h e y a r e , Your Honor. A l s o , 

10 Your Honor, so i t can be o f r e c o r d , you had o r d e r e d 

11 them t o remove thes e two mortgages p r e v i o u s l y . And 

12 t h e y s t i l l have n o t c o m p l i e d w i t h your Order. 

13 JUDGE JANDEBEUR: 

14 _ ...Okay. Keep g o i n g . 

15 ATTORNEY BROWN: 

16 And t h e l a s t i t e m i s t h e P r o s e c u t o r y 

17 S t a f f 31 w h i c h are P r a e c i p e t o Vacate s i g n e d by Joseph 

18 A l b e r t f o r t h e th e s e a r e t h e mechanic's l i e n s . 

19 A g a i n , t h i s i s t h e averments o f t h e o t h e r p a r t y ; 

20 A g a i n , t h e s e a r e t h e documents t h e y were d i s c u s s i n g . 

21 ( P r o s e c u t o r y S t a f f E x h i b i t 31 marked 

22 f o r i d e n t i f i c a t i o n . ) 

23 JUDGE JANDEBEUR: 

24. Now, t h i s has been f i l e d w i t h t h e 

25 P r o t h o n o t a r y ? 
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ATTORNEY PREATE: 

No . 

JUDGE JANDEBEUR: 

S t i l l no? 

ATTORNEY BROWN: 

No . 

ATTORNEY PREATE: 

Your Honor has the power t o d e c l a r e t h o s e 

n u l l and v o i d under t h e s t a t u t e s o f t h e P e n n s y l v a n i a 

U t i l i t y Code. 

JUDGE JANDEBEUR: 

Yes, we went t h r o u g h t h a t i n J u l y . 

ATTORNEY PREATE: 

_ _ Yeah ,. _you__did . t h a t already.. 

JUDGE JANDEBEUR: 

No, I d i d n ' t do t h a t a l r e a d y . We went 

t h r o u g h i t i n J u l y . 

ATTORNEY PREATE: 

Oh. But you e n t e r e d an i n t e r i m o r d e r and 

our o b l i g a t i o n i s t o as we s a i d , t o f i l e t h e s e 

upon t h e m a t t e r o f t h e Bank America b e i n g r e s o l v e d . 

And we're h a l f w a y t h e r e r i g h t now. And we g o t a 

d e f a u l t m o t i o n p e n d i n g and a c e r t i f i c a t i o n l e t t e r 

t h a t ' s been s e n t and i t ' s 35 days t o go. 

JUDGE JANDEBEUR: 

Sarge n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 



172 

1 Okay. Are you v o i c i n g an ob j e c t i o n o r 

2 are you j u s t c h a t t e r i n g a t me? 

3 ATTORNEY PREATE: 

4 No, I v o i c e d an o b j e c t i o n of r e l e v a n c e 

5 and a u t h e n t i c i t y . These haven't been a u t h e n t i c a t e d . 

6 JUDGE JANDEBEUR: 

7 Okay. 

ATTORNEY PREATE: 

9 You want somebody t o come i n and 

10 a u t h e n t i c a t e h i s documents. We want somebody t o come 

11 i n and a u t h e n t i c a t e them. I'm n o t g o i n g t o agree t o 

12 t h a t . I'm n o t g o i n g t o agree t o r e l e v a n c e and 

13 a u t h e n t i c a t i o n because I wasn't t h e r e when t h e y were 

14_ signed.. . _ . . - . _ 

15 JUDGE JANDEBEUR: 

16 I have h e a r d you. 

17 ATTORNEY BROWN: 

18 W e l l , as f a r as the documents s i g n e d by 

19 S c o t t and C a r l and Da v i d Kresge, t h e y ' v e been s e r v e d . 

20 They a r e p a r t y o f r e c o r d . 

21 JUDGE JANDEBEUR: 

22 You're l o o k i n g a t 30 now? 

23 ATTORNEY BROWN: 

24 T h i r t y ( 3 0 ) , yes, Your Honor. 

25 JUDGE JANDEBEUR: 
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A l l r i g h t . 

ATTORNEY BROWN: 

So a d m i s s i o n o f p a r t y opponent. I'm n o t 

the keeper o f t h e we a r e n o t t h e keeper o f th e s e 

r e c o r d s . 

ATTORNEY PREATE: 

What a r e you t a l k i n g about? 

JUDGE JANDEBEUR: 

He i s l o o k i n g a t PS 30. 

ATTORNEY BROWN: 

PS 30 s i g n e d by S c o t t 

JUDGE JANDEBEUR: 

He i s r e s p o n d i n g t o yo u r o b j e c t i o n . 

ATTORNEY PREATE: _ 

What a r e t h e y t h e y ' r e more 

s a t i s f a c t i o n p i e c e s t h a t have y e t t o have any 

v a l i d i t y . 

JUDGE JANDEBEUR:• 

Okay. That 1 s n o t an o b j e c t i o n . 

ATTORNEY PREATE: 

I o b j e c t t o t h a t on r e l e v a n c e and 

a u t h e n t i c a t i o n . I do n ' t know how many t i m e s I have t o 

say i t . C a l l t h e s e p e o p l e i n , b r i n g them i n and see 

i f t h e y s i g n e d t h i s . And you c a n ' t I do n ' t 

l o o k , I s e n t t h e s e t o you as i n f o r m a t i o n a l purposes 
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o n l y . 

JUDGE JANDEBEUR: 

Okay. That's enough. Mr. Brown? 

ATTORNEY BROWN: 

Pardon, Your Honor? 

JUDGE JANDEBEUR: 

D i d you hear what Mr, P r e a t e s a i d ? 

ATTORNEY BROWN: 

Hi s r e l e v a n c e and a u t h e n t i c a t i o n . 

JUDGE JANDEBEUR: 

Do you have a response? 

ATTORNEY BROWN: 

A u t h e n t i c a t i o n , Your Honor, t h e y came 

fr o m Mr. Kresge. __He .acknowledged t h a t they. came___from 

him. And as I s a i d , t h e y ' r e s i g n e d by a p a r t y 

opponent. 

ATTORNEY PREATE: 

Who s a i d p a r t y opponent? 

JUDGE JANDEBEUR: 

Hol d on, Mr. P r e a t e . Now i t ' s n o t h i s 

p o s i t i o n , Mr. Brown, t h a t t h e s e documents show t h a t 

thes.e encumbrances have been s a t i s f i e d . 

ATTORNEY BROWN: 

That' s n o t my i n t e n t . 

JUDGE JANDEBEUR: 

Sarg e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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That 1 s f i n e . 

ATTORNEY BROWN: 

They've been r e p r e s e n t i n g t h a t t h e y have 

these s a t i s f a c t i o n s , and her e t h e y a r e o f r e c o r d , Your 

Honor, 

JUDGE JANDEBEUR: 

Got i t . Okay. 

ATTORNEY BROWN: 

And we u n d e r s t a n d t h a t t h e y d o n ' t 

t h a t t h e y won't be f i l e d u n t i l t h e Bank o f America i s 

r e s o l v e d . 

JUDGE JANDEBEUR: 

Then I'm n o t sure what y o u r o b j e c t i o n i s . 

i f he's p u t t i n g them i n s i m p l y f o r i n f o r m a t i o n a l 

purposes and you gave them t o him f o r i n f o r m a t i o n a l 

p u rposes, t h e n I don't t h i n k t h e r e ' s a r e l e v a n t 

ob j e c t i o n . Do you agree ? 

ATTORNEY PREATE: 

I j u s t d o n ' t t h i n k t h a t t h e f o r t h e 

Co u r t ' s i n f o r m a t i o n t o v e r i f y what I ' v e been s a y i n g , 

f i n e . But i t ' s n o t p r o b a t i v e f o r what t h e C o u r t ' s 

d e c i d i n g t o d e c i d e h e r e . 

JUDGE JANDEBEUR: 

Mr. Brown, y o u ' r e n o t p u t t i n g i t i n f o r 

th e purpose? 

S a r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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1 ATTORNEY BROWN: 

2 No, Your Honor. 

3 JUDGE JANDEBEUR: 

4 Okay. 

5 ATTORNEY PREATE: 

6 W e l l , t h a t ' s f i n e . 

7 JUDGE JANDEBEUR: 

8 You're o v e r r u l e d . Go ahead. 

9 . ATTORNEY BROWN: 

10 Your Honor, as f a r as t h e s t i p u l a t i o n on 

11 t h e p l e a d s . 

12 JUDGE JANDEBEUR: 

13 Okay. So I have a l r e a d y a d m i t t e d o f t h e 

14 e a r l i j e r .pne.s...„_Thi?_ty (3.0 )„_an.d_3̂ 1__are—a._dmi t_t._e_d.#__sp 

15 i t ' s c l e a r on t h e r e c o r d . And yes, l e t ' s go back and 

16 see i f t h e r e ' s a n y t h i n g a t a l l t h a t was r e s o l v e d and 

17 no l o n g e r i n f r o n t o f me. And i f you do n ' t mind, Mr. 

18 Brown, I ' l l go t h r o u g h f r o m my n o t e s , so t h a t I'm 

19 c l e a r . B o t h o f you have l i s t e d t h e Fox R o t h s c h i I d , 

20 $15,000. I s t h a t r e s o l v e d ? 

21 ATTORNEY BROWN: 

22 Your Honor . 

23 JUDGE JANDEBEUR: 

24 The Fox R o t h s c h i l d i s 7 ( a ) , p a r a g r a p h 

25 7 ( a ) i n y o u r m o t i o n , Mr. Brown. I t ' s paragraph'A i n 
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y our o r i g i n a l p e t i t i o n , Mr. P r e a t e . I s t h a t one s t i l l 

o u t t h e r e an i s s u e ? 

ATTORNEY BROWN: 

As s t a t e d i n he r e , t o be r e s o l v e d . 

JUDGE JANDEBEUR: 

Okay. And so t h e r e ' s no s t i p u l a t i o n on 

t h a t one t h a t needs t o be r e s o l v e d , a t l e a s t w i t h 

r e g a r d t o whether Chapter 19 or Chapter 21 o f t h e 

U t i l i t y Code a p p l y and v o i d them; i s t h a t c o r r e c t ? 

ATTORNEY PREATE: 

I'm t r y i n g t o u n d e r s t a n d what he's s a y i n g 

and what y o u ' r e s a y i n g . A mortgage was o b t a i n e d f r o m 

W.P. Water Company, W.P. S a n i t a r y Company by Fox 

Roths_chil.d . I t _had_neyer.„b,e.en_appr_ov„ejd„_by_ .the _P_ubl.i.c 

U t i l i t y Commi s s i o n . There f o r e , i t ought t o be 

d e c l a r e d n u l l and v o i d j u s t l i k e t h e Bank America, 

j u s t l i k e t h e C a r l L Kresge and Sons l i e n s and 

mortgages. They're a l l i n t h e same b o a t . 

JUDGE JANDEBEUR: 

Okay . 

ATTORNEY PREATE: 

Fi n e . 

JUDGE JANDEBEUR: 

24 So t h a t one i s s t i l l t o be r e s o l v e d by 

25 me, i f p o s s i b l e . 

S a r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
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ATTORNEY BROWN: 

Yes, Your Honor. 

JUDGE JANDEBEUR: 

Then we've g o t i n Mr. P r e a t e , t h i s 

one i s yo u r l i s t i n g o n l y , and I b e l i e v e i t i s 

r e s o l v e d , b u t I j u s t want t o make i t c l e a r on t h e 

r e c o r d . DEP f o r $9,270. That i s r e s o l v e d i n t h e APA? 

ATTORNEY PREATE: 

Resol v e d i n t h e APA. When t h e APA i s 

ex e c u t e d , t h a t w i l l be d i s p o s e d o f . The APA i s , I 

s h o u l d say, f u l l y e x e c u t e d by b o t h p a r t i e s . 

JUDGE JANDEBEUR: 

Okay. 

ATTORNEY PREATE: 

R i g h t now i t ' s o n l y p a r t i a l l y e x e c u t e d , 

b u t i t d o e s n ' t mean i t ' s n o t been e x e c u t e d by Aqua. 

JUDGE JANDEBEUR: 

The $1.6 m i l l i o n , t h e two s e t s o f t h e 

$1.6 Washington Park Water and Washington Park 

S a n i t a r y t o C a r l L. Kresge and Sons. That i s n o t 

r e s o l v e d ; c o r r e c t ? That i s s t i l l b e f o r e me; c o r r e c t ? 

ATTORNEY PREATE: 

S t i l l b e f o r e y ou. 

JUDGE JANDEBEUR: 

A l l r i g h t . 

S a r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c .• 
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1 ATTORNEY BROWN: 

2 A c t u a l l y , Your Honor, you d i d a l r e a d y 

3 d e c l a r e them n u l l and v o i d i n your i n t e r i m o r d e r . 

4 ATTORNEY PREATE: 

5 I n t h e i n t e r i m o r d e r . 

6 ATTORNEY BROWN: 

7 I n t h e f i n a l o r d e r . 

JUDGE JANDEBEUR: 

9 And you d i d n ' t do a n y t h i n g w i t h i t . Any 

10 p a r t i c u l a r r e a s o n why yo u r c l i e n t h a s n ' t done t h a t ? 

1 1 ATTORNEY PREATE: 

12 What's t h a t ? 

13 JUDGE JANDEBEUR: 

.14, . Fol.lo_wed my o r d e r ? . ______ 

15 ATTORNEY PREATE: 

16 We're bound by t h e agreement t h a t we have 

17 w i t h Mr. you made t h e dec i s i o n bas ed upon, as I 

18 u n d e r s t a n d i t , t h e agreement t h a t was e n t e r e d i n t o by 

19 m y s e l f , my c l i e n t s and C a r l Kresge and Sons and 

20 ATTORNEY BROWN: 

21 • Your Honor, I t h i n k you made t h a t 

22 d e c i s i o n based on t h e p l e a d i n g s . 

23 ATTORNEY PREATE: 

•24 we're bound by t h e agreement t h a t we 

25 have w i t h Counsel f o r Kresge t h a t says t h o s e documents 
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1 have v i a b i l i t y o n l y u n l e s s Bank America i s o u t o f t h e 

2 way and r e s o l v e d . 

3 JUDGE JANDEBEUR: 

4 I u n d e r s t a n d y o u r p o s i t i o n . 

5 ATTORNEY PREATE: 

6 We keep g o i n g back t o Bank America. 

7 JUDGE JANDEBEUR: 

8 I u n d e r s t a n d y o u r p o s i t i o n . We 1ve g o t 

9 t h r e e mechanic's l i e n s . These a r e m i r r o r e d b o t h i n , 

10 Mr. Brown, y o u r m o t i o n and yo u r o r i g i n a l p o s i t i o n , and 

11 t h a t ' s t h e $343,000, t h e $18,000 and t h e $93,000. Are 

12 those s t i l l b e f o r e me o r a r e t h e y r e s o l v e d ? 

13 ATTORNEY BROWN: 

14 _ S t i l l b e f o r e you. Your Honor. _ 

15 JUDGE JANDEBEUR: 

16 Okay. Then t h e o n l y t h i n g t h a t ' s l e f t 

17 t h a t ' s t h e end o f y o u r s , Mr. Brown. And y o u r 

18 amended p e t i t i o n i s t h e Bank o f America and we know 

19 t h a t ' s n o t r e s o l v e d . Okay. 

20 D i d you come u p - w i t h a n y t h i n g t h a t was 

21 r e s o l v e d ? I ' v e come up w i t h n o t h i n g r e s o l v e d o t h e r 

22 t h a n y o u r p o s i t i o n and my p o s i t i o n t h a t t h e $1.6 i s 

23 r e s o l v e d , h i s p o s i t i o n t h a t t h e y have t o honor t h e 

24 o t h e r agreement. So w e ' l l d e a l w i t h t h a t . 

25 ATTORNEY BROWN: 
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And Your Honor, t h e s t i p u l a t i o n we have 

i s t h a t t h e mortgages and mechanic's l i e n s were never 

approved. N e i t h e r W.P. Water or W.P. S a n i t a r y f i l e d 

f o r a p p r o v a l o f t h o s e encumbrances w i t h t h e PUC, ne v e r 

go t s a i d approved. 

I n a d d i t i o n , t h e c o n t r a c t between C a r l L. 

Kresge and Sons and W.P. Water and W.P. S a n i t a r y , 

t h e y ' r e b o t h t h e y ' r e a l l t h r e e a f f i l i a t e d i n t e r e s t 

companies. The c o n t r a c t between them was never 

t h e y never sought a p p r o v a l o f t h a t c o n t r a c t w i t h t h e 

P u b l i c U t i l i t y Commission. 

JUDGE JANDEBEUR: 

Okay. And t h a t i s i n t h e fo r m o f 

argument. . Are you gojLng i;p__put some wi_tnesses_o_n?_ 

ATTORNEY BROWN: 

No, Your Honor. I t h i n k t h a t ' s a 

s t i p u l a t e d agreement. 

JUDGE JANDEBEUR: 

I s i t s t i p u l a t e d t o ? 

ATTORNEY PREATE: 

Yeah. You h e a r d Mr. Kresge's t e s t i m o n y 

t h a t up u n t i 1 F e b r u a r y 2006 he was C a r l L. Kresge and 

Sons D r i l l i n g , I n c o r p o r a t e d , t h e d r i l l i n g company. 

And he a l s o was o f f i c e r and p r e s i d e n t o f W.P. Water 

and W.P. S a n i t a r y . There i s an a f f i l i a t i o n . There's 
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(814) 536-8908 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

182 

no q u e s t i o n about t h a t . 

S i n c e t h a t t i m e , he no l o n g e r owns t h e 

Kresge Company D r i l l i n g Company, and he no l o n g e r owns 

and he has n o t owned, s i n c e he t u r n e d i t over t o 

h i s w i f e a decade ago, W.P. Water, W.P. S a n i t a r y . So 

i f t h a t makes h i m an a f f i l i a t e d company, I do n ' t know. 

A l l I can t e l l you i s t h a t f o r purposes o f . r e s o l v i n g 

t h i s , we're g o i n g t o agree t h a t t h e r e ' s an 

a f f i l i a t i o n . A t some p o i n t i n t i m e , t h e r e i s an 

a f f i l i a t i o n h e r e . 

ATTORNEY BROWN: 

Throughout t h e . 

JUDGE JANDEBEUR: 

H o l d on. H o l d on. I s t h e s t i p u l a t i o n 

t h a t Washington Park Water, Washington Park S a n i t a r y 

and C a r l L. Kresge and Sons a r e a f f i l i a t e d i n t e r e s t s ? 

ATTORNEY PREATE: 

A f f i l i a t e d i n terms o f I don't know 

what you mean by a f f i l i a t i o n s ? 

JUDGE JANDEBEUR: 

Do you know have you r e a d t h e 

d e f i n i t i o n o f a f f i l i a t e d i n t e r e s t s i n t h e code? 

ATTORNEY PREATE: 

A l l I . 

ATTORNEY BROWN: 
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I t ' s i n our p l e a d i n g , Your Honor. 

ATTORNEY PREATE: 

Pardon? 

JUDGE JANDEBEUR: 

I'm s o r r y , Mr. Brown? 

ATTORNEY BROWN: 

I t ' s i n our p l e a d i n g . Your Honor. 

ATTORNEY PREATE: 

I t ' s vague t o me. Whether i t c o v e r s t h i s 

s i t u a t i o n . 

JUDGE JANDEBEUR: 

So we do n ' t we have a s t i p u l a t i o n . 

ATTORNEY BORLAND: 

Your Honor., Mr._ Brown has t h e s t i p u l a t i o n 

r i g h t i n f r o n t of him t h a t we agreed t o b e f o r e we went 

t o l u n c h . 

JUDGE JANDEBEUR: 

Read i t . 

ATTORNEY NIESEN: 
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1 i n t e r e s t . 

2 ATTORNEY PREATE: 

3 W e l l , r e a d what we s t i p u l a t e d . 

4 JUDGE JANDEBEUR: 

5 Read i t . 

6 ATTORNEY BORLAND: 

7 Your Honor, we l e f t f o r l u n c h on good 

f a i t h . We went over t h e h i g h l i g h t e d m a t e r i a l . T h i s 

9 i s what we've s t i p u l a t e d t o . May I have i t ? 

10 JUDGE JANDEBEUR: 

11 The h i g h l i g h t e d m a t e r i a l i n what, t h e 

12 p l e a d i n g s ? 

13 ATTORNEY PREATE: 

'14 R i g h t h e r e . 

15 ATTORNEY BORLAND: 

16 The s t i p u l a t i o n t h a t when I went t o l u n c h 

17 w i t h Mr. p r e a t e was we wo u l d s t i p u l a t e as f o l l o w s : 

18 The mortgage l i e n s a t i s s u e be s t r i c k e n as n u l l and 

19 v o i d i n v i o l a t i o n o f t h e P u b l i c U t i l i t y Code and 

20 c o n t r a r y t o t h e p u b l i c i n t e r e s t p u r s u a n t t o 66 Pa.C.S. 

21 S e c t i o n s 1904 and 2105. I n a d d i t i o n , t h e mechanic's 

22 l i e n s a r e f o u n d i n v a l i d and i n e f f e c t i v e . L a s t l y , t h e 

23 c o n t r a c t between W.P. and C a r l L. Kresge and Sons are 

24 f o u n d v o i d . That's what we s t i p u l a t e d t o . 

25 JUDGE JANDEBEUR: 
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p l e a s e . 

Read t h e l a s t p a r t t o me one more t i m e . 

ATTORNEY BORLAND: 

Yes. L a s t l y , t h e c o n t r a c t between W.P. 

and C a r l L. Kresge and Sons a r e f o u n d v o i d . That was 

t h e s t i p u l a t i o n . That's the.outcome. 

ATTORNEY BROWN: 

La s t month, Your Honor, b o t h o f them s a t 

t h e r e and s a i d t h e y do n o t d i s p u t e t h a t t h e r e ' s an 

a f f i l i a t e d i n t e r e s t . 

ATTORNEY BORLAND: 

I t d o esn't m a t t e r any more. 

ATTORNEY PREATE: 

I t j u s t doesn't m a t t e r . Why do you keep 

c o m p l i c a t i n g t h i s t h i n g ? 

JUDGE JANDEBEUR: 

A c t u a l l y , I t h i n k Mr. Brown i s c o r r e c t 

t h a t i t does m a t t e r and I ' l l t e l l you why. 

ATTORNEY PREATE: 

A l l r i g h t . 

JUDGE JANDEBEUR: 

Because no one has b r o u g h t i n C a r l L. 

Kresge and Sons. And I can t e l l you r i g h t now i f I do 

an o r d e r a g a i n s t C a r l L. Kresge and Sons, and t h e y 

have had no one her e t o de f e n d t h e i r i n t e r e s t s , i t ' s 

S argent's C o u r t R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

186 

r e v e r s i b i e e r r o r t o my commi s s i o n e r s . They have g o t 

t o be he r e , no one's b r o u g h t them i n . But I c a n ' t 

r u l e a g a i n s t C a r l L. Kresge and Sons w i t h o u t them 

•having an o p p o r t u n i t y n o t i c e and an o p p o r t u n i t y t o 

de f e n d . So you a r e t e l l i n g me t h a t you guys a r e 

a g r e e i n g t o s t i p u l a t e t h a t t h e s e mortgage l i e n s , 

mechanic's l i e n s and t h e c o n t r a c t between C a r l L. 

Kresge and Sons i s n u l 1 and v o i d w i t h o u t C a r l L. 

Kresge and Sons h a v i n g a v o i c e b u t f o r Mr. Brown's 

argument t h a t Mr. Kresge i s t h e a f f i l i a t e d i n t e r e s t ; 

i s t h a t c o r r e c t ? 

ATTORNEY BROWN: 

Your Honor, we d i d s e r v e C a r l L. Kresge 

and Sons, and t h e l a s t h e a r i n g Joe A l b e r t was her e on 

t h e i r b e h a l f . 

JUDGE JANDEBEUR: 

Yes, i t ' s f i n e t o have an a t t o r n e y h e r e , 

b u t you s t i l l g o t t o have y o u r c l i e n t i f y o u r c l i e n t 

i s g o i n g t o make a s t a t e m e n t under o a t h . I mean, t h e 

a t t o r n e y c a n ' t r u n t h e case. B a s i c a l l y what we're 

d o i n g here i s e x a c t l y t h a t , e x c e p t f o r when you guys 

have had y o u r few w i t n e s s e s , Mr. Kresge and Mrs. I 

f o r g o t her name, b u t Ms. Bank o f America. I'm j u s t 

t e l l i n g you. You're g o i n g t o have a h a r d t i m e p u s h i n g 

t h a t y o u ' l l g e t a d e c i s i o n f r o m me. My 
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1 commissioners a r e g o i n g t o s t i l l r e v e r s e i t . They've 

2 g o t t o be . 

3 ATTORNEY PREATE: 

4 Do you know what I proposed i n t h a t room, 

5 Your Honor? Give us two weeks, g e t those boys i n here 

6 and we can have i t r e s o l v e d . They can t e s t i f y , o b j e c t 

7 o r do n ' t o b j e c t . 

8 JUDGE JANDEBEUR: 

9 That was one o f yo u r c a l l s a l o n g t i m e 

10 ago. You're g o i n g t o ask as a f o r m o f r e l i e f a r u l i n g 

11 by me a g a i n s t an e n t i t y t h a t you d i d n o t b r i n g i n as 

12 an i n d i s p e n s a b l e p a r t y . I cannot make a f i n d i n g . I 

13 cannot make a r u l i n g a g a i n s t them when t h e y ' v e n o t 

14 been here t o def e n d t h e m s e l v e s . I f Mr. Brown i s 

15 c o r r e c t t h a t t h e y were n o t i c e d and I remember, Mr. 

16 A l b e r t was h e r e . That's f i n e . But t h e y have t o have 

17 t h e a b i l i t y t o d e f e n d t h e i r r i g h t s i n t h i s . You, Mr. 

18 Preate'and Mr. B o r l a n d , cannot s t i p u l a t e away C a r l L. 

19 Kresge and Sons' r i g h t s . 

2 0 ATTORNEY BORLAND: 

21 Y o u r H o n o r , ! a b s o l u t e l y agree w i t h y o u r 

22 a n a l y s i s . They had n o t i c e o f tod a y ' s h e a r i n g . They 

23 d i d appear. 

24 JUDGE JANDEBEUR: 

25 N o t i c e i s n o t r e a l l y good enough. They 
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1 have t o be made a p a r t y t o i t . 

2 ATTORNEY BORLAND: 

3 We're n o t a s k i n g t o be bound by t h e 

4 s t i p u l a t i o n . We're s t i p u l a t i n g as one p a r t y w i t h t h e 

5 PUC t h a t t h a t ' s t h e case. The p l e a d i n g s w h i c h have 

6 n o t been d e n i e d and t h e r e ' s no ev i d e n c e has been 

7 b r o u g h t f o r t h by C a r l L. Kresge and Sons, I n c . t o t h e 

8 c o n t r a r y a r e s u f f i c i e n t f o r y o u r f i n d i n g . 

9 JUDGE JANDEBEUR: 

10 I don't know t h a t I agree w i t h t h a t . 

11 ATTORNEY- BORLAND: 

12 What would be m i s s i n g we can s u p p l y i t i f 

13 n e c e s s a r y . But what w o u l d be m i s s i n g beyond t h e 

14 p l e a d i n g s t h a t a r e deemed a d m i t t e d because t h e y 

15 haven't f i l e d any response t o th o s e ? 

16 JUDGE JANDEBEUR: 

17 W e l l , n o t r e a l l y . They d i d n o t g e t a 

18 n o t i c e t o p l e a d . Same as Bank o f America. Mr. P r e a t e 

19 s e r v e d Bank o f America f i r s t t i m e around. 

20 ATTORNEY BORLAND: 

21 They d i d g e t a n o t i c e . 

22 ATTORNEY BROWN: 

23 Yes, we d i d , t o our p l e a d i n g . • 

24 JUDGE JANDEBEUR: 

25 Which one? 
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ATTORNEY BROWN: 

Law Bureau. 

JUDGE JANDEBEUR: 

Law Bureau s e n t t o C a r l L. Kresge and 

Sons a n o t i c e t o plead? W e l l , you can make t h a t 

argument t h e n t h a t you m i g h t i n d e e d p r o c e d u r a l l y g e t 

them o u t o f t h e game. 

ATTORNEY PREATE: 

That's our p o s i t i o n . 

ATTORNEY BROWN: 

P r o s e c u t o r y S t a f f Three, we d i d s e r v e 

them a n o t i c e t o p l e a d . 

ATTORNEY PREATE: 

And t h e y were p h y s i c a l l y p r e s e n t a t t h e 

l a s t m e e t i n g . 

JUDGE JANDEBEUR: 

Mr. A l b e r t was. Needless t o say, I don't 

remember n o t i c e s t o p l e a d on t h i n g s so I d i d n ' t 

r e a l i z e t h a t i n d e e d t h e y had r e c e i v e d a n o t i c e t o 

p l e a d . That w i l l have t o be y o u r argument because 

o t h e r w i s e , you w o u l d n ' t have a p r a y e r o f me i s s u i n g 

any k i n d o f r u l i n g a g a i n s t somebody t h a t h a s n ' t been 

a b l e t o come and de f e n d t h e i r r i g h t s . Okay. 

24 Now, back t o t h e , q u o t e , h i g h l i g h t e d 

25 area, Mr. Brown. You d i d n o t want t o r e a d t h a t i n t o 

S a r g e n t ' s C o u r t R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 



190 

1 t h e r e c o r d . Mr. B o r l a n d d i d . Do you have a p r o b l e m 

2 w i t h what i t says? 

3 ATTORNEY BROWN: 

4 I do n o t . 

5 JUDGE JANDEBEUR: 

6 Then why do n ' t you v e r y c l e a r l y r e a d i n 

7 f o r t h e c o u r t r e p o r t e r t h e s t i p u l a t i o n t h a t you a l l 

had a g r e e d t o . 

9 ATTORNEY BROWN: 

10 I as-ked t h a t you f i n d t h a t t h e mortgage 

11 l i e n s a t i s s u e t h e p a r t i e s agree t h a t t h e mortgage 

12 l i e n s a t i s s u e be s t r i c k e n as n u l 1 and v o i d i n 

13 v i o l a t i o n o f t h e P e n n s y l v a n i a P u b l i c U t i l i t y Code and 

14 c o n t r a r y t o t h e p u b l i c i n t e r e s t p u r s u a n t t o 66 Pa.C.S. 

15 S e c t i o n s 1904 and 2105. I n a d d i t i o n t h e Law Bureau 

16 and P r o s e c u t o r y S t a f f r e q u e s t s i n a d d i t i o n , t h e 

17 p a r t i e s agree t h a t t h e mechanic's l i e n s be f o u n d 

18 i n v a l i d and i n e f f e c t i v e . And l a s t l y t h e p a r t i e s 

19 s t i p u l a t e t h a t Your Honor d e c l a r e t h e c o n t r a c t s 

20 between W.P. Water, W.P. S a n i t a r y and C a r l L. Kresge 

21 and Sons v o i d . 

22 ATTORNEY NIESEN: 

23 Y o u r H o n o r , who a r e t h e p a r t i e s i n t h a t 

24 document? 

25 JUDGE JANDEBEUR: 
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I am assuming good q u e s t i o n , Mr. 

Niesen, t h a n k you. I am assuming t h e p a r t i e s t o t h e 

s t i p u l a t i on a r e t h e two t h a t f i l e d t h e m o t i o n , Law 

Bureau, P r o s e c u t o r y S t a f f and t h e p e t i t i o n and amended 

p e t i t i o n , Mr. P r e a t e ' s c l i e n t s , w h i c h a r e W.P. Water 

and W.P. Sani t a r y ; i s t h a t c o r r e c t , gentlemen? 

ATTORNEY BROWN: 

Yes . 

ATTORNEY PREATE: 

Yes . 

ATTORNEY BORLAND: 

Yes . 

JUDGE JANDEBEUR: 

So y o u r c l i e n t i s n o t a p a r t y , OCA i s n o t 

a p a r t y . Do we have anyone e l s e i n t h i s case? 

ATTORNEY KLEIN: 

e i t h e r . 

P e n n s y l v a n i a American, we're n o t a p a r t y 

ATTORNEY GANNON: 

t h i s . 

And DEP, Your Honor, t h e y ' r e n o t p a r t o f 

JUDGE JANDEBEUR: 

She t o l d me l a s t t i m e , n o t t h i s t i m e . 

Okay. Does t h a t t h r o w .a wrench i n t h e sys tern t o you, 

Mr. Niesen? 
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ATTORNEY NIESEN: 

No, Your Honor. Our p o s i t i o n on a l l o f 

t h i s i s unchanged f r o m what I s a i d a t t h e b e g i n n i n g o f 

th e day. 

JUDGE JANDEBEUR: 

That my a u t h o r i t y goes so f a r and t h a t ' s 

as f a r as my a u t h o r i t y goes. T h a t ' s b a s i c a l l y y o u r 

answer; c o r r e c t ? 

ATTORNEY NIESEN: 

W e l l , t h a t * s r i g h t . W h i l e t h e y a r e 

t r y i n g t o work t h i s o u t , i n t h e end i t ' s t h e i r 

o b l i g a t i o n t o work o u t t h e s a t i s f a c t i o n and p r o p e r 

r e s o l u t i o n o f these mortgages and encumbrances and 

l i e n s . T h a t ' s what needs t o be done f o r our f u r t h e r 

p a r t i c i p a t i o n i n t h e r e m e d i a t i o n p r o c e s s t h a t was 

s t a r t e d a l m o s t a y e a r go. 

' JUDGE JANDEBEUR: 

OCA, do you have any problems w i t h t h a t 

s t i p u l a t i o n ? Do you have a n y t h i n g you would l i k e t o 

say r e g a r d i n g t h a t s t i p u l a t i o n ? 

ATTORNEY GANNON: 

W-e do n ' t have any p r o b l e m w i t h t h e 

s t i p u l a t i o n . I would j u s t n o t e , w h i c h I t h i n k Your 

Honor t o u c h e d on e a r l i e r , t h a t much o f t h e i n f o r m a t i o n 

t h a t ' s been exchanged tod a y has been unsworn t e s t i m o n y 
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by Mr. P r e a t e . So t o t h e e x t e n t t h a t we have p u t some 

documents i n t o t h e r e c o r d and we have t h i s 

s t i p u l a t i o n , I t h i n k t h a t ' s h e l p f u l t o t h e r e c o r d . 

JUDGE JANDEBEUR: 

Mr. Brown, do you have any w i t n e s s e s t h a t 

you want t o p r e s e n t o r a r e you b a s i c a l l y f i n i s h e d ? 

ATTORNEY BROWN: 

F i n i s h e d , Your Honor. 

JUDGE JANDEBEUR: 

And Mr. P r e a t e , I t h i n k you were 

f i n i s h e d ? 

ATTORNEY PREATE: 

F i n i s h e d . 

JUDGE JANDEBEUR: 

A n y t h i n g f r o m you, Mr. Niesen, a n y t h i n g 

f r o m you, OCA? 

ATTORNEY NIESEN: 

N o t h i n g f u r t h e r , Your Honor. 

JUDGE JANDEBEUR: 

Then I t h i n k we're a t the p o i n t where I 

wou l d l i k e you a l l t o b r i e f y o u r p o s i t o n . I t h i n k i t 

can be on a f a i r l y q u i c k t u r n a r o u n d , i f I'm n o t 

m i s t a k e n . We've hashed t h i s o u t t o d e a t h . Does 

anyone d i s a g r e e w i t h t h a t ? I mean, can you do a two-

week t u r n a r o u n d on b r i e f s and can we do t h e r e 
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1 i s n ' t any r e s p o n d e n t s i n t h i s . Can we do 

2 s i m u l t a n e o u s l y b r i e f s f r o m P r o s e c u t o r y S t a f f , W.P. 

3 Water, W.P. S a n i t a r y , Aqua and OCA? 

4 ATTORNEY NIESEN: 

5 Yes . 

6 JUDGE JANDEBEUR: 

7 I'm g e t t i n g a yes f r o m Mr. Ni e s e n . So 

t h e r e d o e s n 1 t need t o t h i s i s a l l l e g a l . I d o n ' t 

9 r e a l l y need b r i e f s o r r e p l y b r i e f s as l o n g as i t 

10 doesn't b o t h e r you a l l t h a t y o u ' r e n o t g e t t i n g 

11 somebody's p o s i t i o n and r e s p o n d i n g t o i t . Because 

12 i t ' s p r i m a r i l y i t i s al m o s t e x c l u s i v e l y l e g a l 

13 argument. I do n ' t have a p r o b l e m j u s t g e t t i n g i n one 

14 s e t o f b r i e f s f r o m a l l f o u r o f you. Does t h a t b o t h e r 

15 anybody? 

16 ATTORNEY PREATE: 

17 I need t h r e e weeks. Judge. I ' v e g o t 

18 o t h e r commitments, Labor Day. 

19 JUDGE JANDEBEUR: 

20 We a r e a t 20. September 1 0 t h . 

21 ATTORNEY PREATE: 

22 That's f i n e . 

23 ATTORNEY NEISEN: 

24 I s t h a t a Monday? 

25 JUDGE JANDEBEUR: 
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That's a Wednesday. A n y t h i n g e l s e f o r 

t h e good o f t h e o r d e r ? 

ATTORNEY NIESEN: 

Can we have a- one-week r e p l y b r i e f 

o p p o r t u n i t y i f need be? I ' l l w i t h d r a w i t . 

JUDGE JANDEBEUR: 

Thank you. I t ' s a l l l e g a l argument. 

There r e a l l y I mean, I unders t a n d l a w y e r s can 

always have a c o n t r a - l e g a l argument, b u t t h a t ' s what 

I'm g o i n g t o be f i s h i n g t h r o u g h . A l l f o u r o f you a r e 

no t g o i n g t o agree. That's a g i v e n . So I'm g o i n g t o 

go w i t h whoever I t h i n k has t h e c o r r e c t l e g a l 

argument. I r e a l l y d o n't need argument c o n t r a , I 

r e a l l y don't., Mr. Nies e n . 

I f you change y o u r ' m i n d and yo u r c l i e n t 

says, geez, y o u ' r e an i d i o t , why d i d n ' t you g e t me a 

c o n t r a argument, w e l l , you c a l l me up and I ' l l t e l l 

t h e o t h e r s I'm g o i n g t o a l l o w i t and t h e n you a l l can 

t h e y ' r e a l l f o u r g o i n g t o come i n a t t h e same 

t i m e . I f anyone's c l i e n t says I want you t o be a b l e 

t o respond t o i t , somebody l e t me know, I ' l l g i v e you 

a d a t e , you can do i t . But i t ' s a l l l e g a l argument. 

You d o n ' t need i t . I don't need i t . I t ' s j u s t more 

t i m e and paperwork. 

ATTORNEY NIESEN: 
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1 Very good. Thank you. 

2 ATTORNEY PREATE: 

3 J u s t o n e p o i n t o f o r d e r t h e n . The 

4 ques t i o n you want us t o address i s Bank o f America 

5 d e f a u l t , or a r e you t a l k i n g about t h e mortgage and t h e 

6 mechanic's l i e n s ? I s t h a t what y o u ' r e t a l k i n g about? 

7 JUDGE JANDEBEUR: 

8 You know what, Mr. P r e a t e , I'm g o i n g t o 

9 l e a v e i t open. Your b r i e f i s g o i n g t o say what you 

10 b e l i e v e i t - needs t o say. We went t h r o u g h l e s s 

11 t h a n f i v e m i n u t e s ago we went t h r o u g h what was 

12 r e s o l v e d and what wasn't r e s o l v e d . That s h o u l d be 

13 y o u r t o u c h s t o n e o f what y o u r b r i e f needs t o say. Now 

14 a p p l y t h a t t o our r u l e s , y o u ' r e g o i n g t o f i n d o u t t h a t 

15 you need t o subm i t me Proposed F i n d i n g s o f F a c t , 

16 Proposed C o n c l u s i o n s o f Law. Simply l o o k a t t h e 

17 t r a n s c r i p t , l o o k a t t h e p o r t i o n o f t h e t r a n s c r i p t f i v e 

18 m i n u t e s ago where we d i s c u s s e d what's r e s o l v e d and 

19 what i s n ' t r e s o l v e d . Then l o o k a t t h e r u l e s on what 

20 needs t o be i n our b r i e f s . 

21 ATTORNEY PREATE: 

22 When can we have t h e t r a n s c r i p t ? 

23 JUDGE JANDEBEUR: 

24 We can do a t h r e e - d a y t u r n a r o u n d we do i n 

25 r a t e cases. Y o u ' l l pay more f o r t h a t . I t ' s up t o 

Sargent's C o u r t R e p o r t i n g S e r v i c e , I n c . 
(814) 536-8908 



197 

1 you . 

2 ATTORNEY PREATE: 

3 R i g h t now my c l i e n t has now p a i d $20,000 

4 i n c o s t s . 

5 JUDGE JANDEBEUR: 

6 Mr. P r e a t e , I don't r e a l l y c a r e . You 

7 t e l l t h e c o u r t r e p o r t e r when you want i t . 

8 ATTORNEY PREATE: 

9 I t ' s a l l r e a l i s t i c . I t ' s a l l E r n i e 

10 P r e a t e s i g n s o f f t h e check. So t h e cheapest way 

11 p o s s i b l e f o r us t o g e t t h i s . 

12 JUDGE JANDEBEUR: 

13 We're on an a u t o m a t i c 30-day t u r n a r o u n d . 

14 That's our t u r n a r o u n d , u n l e s s I r e q u e s t i t f o r t h e 

15 Commission on a sooner t u r n a r o u n d . 

16 ATTORNEY BROWN: 

17 Your Honor, our b r i e f s a r e due i n t h r e e 

18 weeks. W e ' l l need a t q u i c k e r t u r n a r o u n d . 

19 JUDGE JANDEBEUR: 

20 When we go o f f t h e r e c o r d , you a l l 

21 d i s c u s s w i t h t h e c o u r t r e p o r t e r what t u r n a r o u n d you 

22 want, and t h a t ' s what y o u ' l l g e t and t h e n y o u ' l l g e t 

23 t h e b i l l a s s o c i a t e d w i t h i t . Okay? A n y t h i n g e l s e ? 

24 ATTORNEY KLEIN: 

25 Your Honor, you were m e n t i o n i n g t h e f o u r 
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p a r t i e s s u b m i t t i n g b r i e f s . P e n n s y l v a n i a America 

doesn't i n t e n d t o subm i t a b r i e f because we d o n ' t have 

a comment on t h i s i s s u e . 

JUDGE JANDEBEUR: 

Thank you. 

ATTORNEY BORLAND: 

Your Honor, one o t h e r r e q u e s t i n terms o f 

e x p e d i t i n g t h e e n t i r e p r o c e s s . I don't t h i n k t h e r e ' s 

anyone i n t h i s room t h a t opposes t h e t a k i n g of t h e 

d e f a u l t judgment w i t h r e s p e c t t o Bank o f America. And 

i f , i n f a c t , you f i n d h e l p f u l a b r i e f on t h a t i s s u e , 

t h a t w o u l d be f i n e , b u t I do n ' t t h i n k anybody e l s e 

needs t o b r i e f t h a t i s s u e . And my p o i n t i s i f you do 

f i n d i n our f a v o r t h e d e f a u l t j udgment s h o u l d be 

t a k e n , t h a t may v e r y w e l l e x p e d i t e t h e c o m p l e t i o n o f 

t h a t p i e c e w h i c h i s t h e l a s t p i e c e t h a t f a l l s i n t o t h e 

p u z z l e . Because i f we can t a k e t h a t t o Bank o f 

America and say you've been d e f a u l t e d , you know, or 

the p r o c e s s has begun t o be d e f a u l t e d because t h e 

Commi s s i o n e r s w i l l have t o approve, b u t nonethe1es s 

you've been d e f a u l t e d h e r e , t h a t may e l i m i n a t e t h e 

f i g h t . 

JUDGE JANDEBEUR: 

I t h i n k t h a t ' s a good p o i n t . So what 

you've b r o u g h t t o t h e f l o o r i s t h a t you needed r u l i n g 
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1 on t h a t p i e c e b e f o r e any r u l i n g on the r e s t , and t h a t 

2 was a good p o i n t . Thank you. I don't need i t 

3 b r i e f e d . I know what t h e i s s u e i s . I know what t h e 

4 law i s . I won't commit t o g e t t i n g i t o u t w i t h i n a 

5 week, b u t I w i l l do my b e s t t o g e t i t o u t as soon as 

6 p o s s i b l e . I u n d e r s t a n d t h e i s s u e . Any more? 

7 ATTORNEY GANNON: 

8 Y o u r H o n o r , j u s t a s e r v i c e q u e s t i on. How 

9 wo u l d you l i k e t h e b r i e f s served? 

10 JUDGE JANDEBEUR: 

11 Same as u s u a l , e l e c t r o n i c a l l y f o l l o w e d by 

12 hardcopy i s g r e a t . A n y t h i n g e l s e ? Okay. We a r e 

13 a d j o u r n e d . Thank you a l l . 

14 

15 * * * * * * * * 

16 HEARING CONCLUDED AT 2:10 P.M. 

17 * * * * * * * * 
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