BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Steve Ingistov						:
							:
	v.						:		F-2013-2391816
							:
PECO Energy Company				:



INITIAL DECISION


Before
Kandace F. Melillo
Administrative Law Judge


INTRODUCTION


		This Initial Decision denies the Formal Complaint of Steve Ingistov for failure to meet his burden of proof that the utility provided unreasonable public utility service.


HISTORY OF THE PROCEEDINGS


		On November 4, 2013, Steve Ingistov (Mr. Ingistov or Complainant) filed a Formal Complaint against PECO Energy Company (PECO, Respondent, or the Company),                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                           alleging that the company was unreasonably refusing to receive his payments by check.  This Complaint was a timely appeal from a Bureau of Consumer Services (BCS) informal decision at #3116958.[footnoteRef:1]  As relief, Mr. Ingistov requested that PECO be required to honor his personal checks. [1: 		Review of BCS informal complaint decisions are heard de novo by an administrative law judge (ALJ); therefore, ALJs are not bound by prior BCS findings and conclusions.  52 Pa.Code § 56.403(a).   ] 

	
		On or about November 13, 2013, PECO filed an Answer which alleged that Complainant does not have standing to bring the Complaint because the account is in the name of George Sementovsky, who passed away on April 4, 2011.  By way of further response, PECO indicated that bills are sent to the attention of Complainant, but that two electronic payments were returned due to insufficient funds.  It asserted that the Company is permitted to require “cash-only” payments in the event payments are made with insufficient funds.  PECO requested that the Complaint be dismissed.  Respondent did not file any preliminary motions based upon its contention of lack of standing.
 
		On December 16, 2013, a Telephonic Hearing Notice was issued, scheduling the hearing for Monday, February 10, 2014, at 2:00 p.m., and assigning the matter to me.  I issued a Prehearing Order on December 18, 2013, which set forth applicable procedures regarding the conduct of the case, and required the parties to attempt settlement.  Complainant was given notice that he had the burden of proof.

		The hearing convened, as scheduled, on February 10, 2014, with Mr. Ingistov appearing on his own behalf, and Shawane L. Lee, Esquire, appearing on behalf of PECO.  The parties endeavored to settle but were unsuccessful.  However, as PECO indicated that it was now honoring Complainant’s personal checks as payment, I inquired as to whether the case had already been resolved.  Complainant said he had additional issues that were not in his Complaint, and Respondent objected to proceeding with those additional issues.  Instead of requiring that Complainant file another Complaint, I indicated that we would continue the hearing, and I would give Complainant the opportunity to amend his Complaint.  Tr. 15.

		On February 12, 2014, I issued an Order Continuing Proceeding to Allow for Complaint Amendment, and gave the Complainant thirty (30) days, or until Wednesday, March 12, 2014, to file an amended Complaint.

		On February 24, 2014, I received a letter from the Complainant, requesting additional time in which to amend his Complaint.  Complainant indicated that he would be out of the country and needed the additional time.  PECO did not object to the extension.  Accordingly, I issued an Order which granted Complainant an additional thirty (30) days, or until April 11, 2014, to amend his Complaint.

		The Complainant never amended his Complaint and therefore, a hearing on the original Complaint was rescheduled for June 4, 2014, at 2 p.m., by Telephonic Hearing Notice dated April 29, 2014.

		The hearing convened on June 4, 2014, at 2 p.m.  I was ill and not in the office that day; however, my colleague Administrative Law Judge (ALJ) Salapa presided over the hearing for me.  Complainant testified and presented no other witnesses.  Ms. Lee presented one witness (Renee Tarpley, Senior Regulatory Assessor) and seven (7) hearing exhibits (PECO Exhibits 1-7), which were admitted into the record.  Tr. 44.  The parties did not request the opportunity to file briefs.
                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                        
		On July 15, 2014, I issued an Order Closing the Record for decision writing.  The record consists of fifty-five (55) pages of transcript and seven (7) PECO exhibits.  The matter is now ripe for disposition.


FINDINGS OF FACT

		1.	Complainant is Steve Ingistov, whose mailing address is 7825 Anise Avenue, Los Angeles, CA 90045.  Tr. 9-10.

		2.	Respondent is PECO, a jurisdictional public utility providing residential electric and gas service in the Commonwealth.  PECO Exhibit (Ex.) 1.

		3.	The Complaint involves a dispute concerning payment for PECO service at 3240 Pebblewood Lane, Dresher, PA 19025 (Service Location).

		4.	The PECO ratepayer of record at the Service Location was Complainant’s stepfather George Sementovsky; however, he passed away in 2011.  His wife, who was Complainant’s mother, predeceased him.  Tr. 11-12.

		5.	The bills have been sent to Complainant since October 16, 2012, at his request.  Complainant indicated that he is the sole heir to the Sementovsky estate, and PECO has verified that he is now the ratepayer of record on the account.  Tr. 12-13, 28-30.

		6.	PECO never received a request to discontinue service at the Service Location.  Tr. 30-31.
		
		7.	Although there is no one currently living at the Service Location, the Complainant has retained utility service to maintain proper storage conditions for two grand pianos that had belonged to George Sementovsky, a concert pianist.  Tr. 15-16.

		8.	On February 15, 2013, an electronic fund transfer payment from Complainant in the amount of $184.93 was returned due to non-sufficient funds (NSF).  Tr. 33; PECO Ex. 2.

		9.	On February 25, 2013, Complainant contacted PECO about making a payment by phone, but was advised he was ineligible to do so because an electronic payment had recently been returned for NSF.  Tr. 33.

		10.	On March 18, 2013, another payment was returned for NSF.  Thereafter, the account was encoded “cash-only,” and removed from the option to provide payments through electronic funds transfer for one year.  Tr. 34, 40; PECO Ex. 2.

		11.	PECO notified Complainant by letters dated April 22, 2013, April 29, 2013, and May 30, 2013, that, due to multiple returned checks, future payments via check or electronic funds transfer would not be accepted.  Checks received would not be deposited and would be destroyed.  Payments by mail would have to be with certified funds (cashier’s check or money order).  Tr. 35.

		12.	The Company’s policy with regard to customers with multiple returned checks is set forth in the tariff at Section 17.3(c).  Tr. 42-43; PECO Ex. 6.

		13.	The reason Complainant’s payments were returned NSF was because the account from which payments were sought was closed.  Tr. 17.

		14.	There is no evidence of record that Complainant notified PECO of the closed account.

		15.	PECO customer service representatives receive training and materials as to how to handle cases involving returned payments due to NSF.  Tr. 48; PECO Ex. 7.

		16.	PECO’s general practice is to try and resolve issues in formal complaints.  In this spirit, a PECO representative removed the “cash-only” status on Complainant’s account, effective December 10, 2013.  Tr. 37-38.

		17.	Complainant confirmed at the hearing on June 4, 2014, that PECO is now accepting his checks.  Tr. 16.

DISCUSSION

		In his Formal Complaint, Mr. Ingistov claimed that PECO was unreasonably refusing to accept his payments by check, and requested that PECO be instructed to do so.  As the Complainant seeking affirmative relief from the Commission, he bears the burden of proof.  66 Pa.C.S. § 332(a).

To satisfy the burden of proof, Complainant must establish that Respondent was responsible for the problem alleged in his Complaint through a violation of the Public Utility Code (Code), such as 66 Pa.C.S. § 1501, or a regulation or Order of the Commission.  This must be shown by a preponderance of the evidence.  66 Pa.C.S. § 701; Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

Complainant must initially produce sufficient credible evidence to establish a prima facie case.  Morrissey v. Dep’t of Highways, 424 Pa. 87, 225 A.2d 895 (1967).  If Complainant does so, the burden of going forward with evidence shifts to Respondent to produce credible evidence of at least co-equal weight.  This burden of going forward with evidence may shift back and forth between the parties, but the ultimate burden of persuasion remains with Complainant.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001) (Milkie).

	Complainant’s case

At the hearing, Mr. Ingistov was first reminded by ALJ Salapa that he had not amended his Complaint and therefore would not be permitted to bring up matters outside the scope of his original Complaint.  Thus, Complainant was not permitted to testify as to issues he had wanted to raise at the first scheduled hearing on February 10, 2014, such as alleged rudeness on the part of PECO’s employees, or whether PECO was using appropriate means to destroy NSF checks.  Tr. 6.

Mr. Ingistov testified that he resided in Los Angeles, but was the owner of residential property at 3240 Pebblewood Lane, Dresher, PA 19025, the Service Location, as the sole heir to the estate of his late stepfather George Sementovsky.  Complainant’s mother, Alina Sementovsky, predeceased George Sementovsky.  PECO service has continued to be provided to the Service Location, and the bills are sent to Complainant at his residence in California.  While the Service Location is not currently occupied, Complainant has elected to retain utility service to maintain proper conditions for two (2) grand pianos on the premises.

As to his returned checks, Mr. Ingistov indicated that he was greatly inconvenienced and spent much of his personal time to correct the situation so that his personal checks would again be accepted as payment.  He claimed he had made maybe ten (10) phone calls or more to PECO about the matter but later admitted that this was an exaggeration.  Tr. 23, 51-52.  He also said that he had sent several certified letters to PECO about this but did not produce any of them as exhibits in this case.  Tr. 25.

Mr. Ingistov further testified that, at first, he did not understand why the payments had been returned NSF.  He later realized that they were being returned as the payments were being sought from a closed account.  Complainant verified that, as of the date of the hearing, his personal checks were being accepted by PECO.  As relief, Complainant acknowledged that he was seeking a larger financial settlement in this case than PECO had offered in settlement.  While Mr. Ingistov was advised and was aware that the Commission could not award damages, he wanted PECO to be more generous in its settlement offer.

	PECO’s case

		In response to Mr. Ingistov’s testimony, PECO presented the testimony of Renee Tarpley, a Senior Regulatory Assessor with PECO, who was familiar with the case.  She explained that the account at the Service Location was originally opened prior to 1965 in the name of George Sementovsky.  On about April 19, 2011, PECO was apprised of the death of Mr. Sementovsky through notification by the estate, but it received no request for service discontinuance.  Bills for service were to be sent to the estate at a different address.  On October 16, 2012, PECO received another mailing update that bills were to be sent to the Complainant.

		Ms. Tarpley testified as to problems with NSF payments on the account, based on Company records.  On February 15, 2013, an electronic fund transfer payment from Complainant in the amount of $184.93 was returned due to NSF.  On March 18, 2013, another of Complainant’s payments was returned for NSF.  At that point, the account was encoded “cash-only,” and removed from the option to provide payments through electronic funds transfer.

		According to Ms. Tarpley, the Company notified Mr. Ingistov by letters dated April 22, 2013, April 29, 2013, and May 30, 2013, that, due to multiple returned checks, future payments via checks or electronic funds transfer would not be accepted.  Checks received would not be deposited and would be destroyed.  Payments by mail would have to be certified funds; i.e., either cashier’s check or money order.

		Ms. Tarpley further indicated that its policy as to customers with multiple returned checks is set forth at Section 17.3(c).  That tariff section provides as follows:

The Company may require that a customer that is not creditworthy tender payment by means of a certified, cashier’s, teller’s, or bank check, or by wire transfer, or in cash or other immediately available funds.

PECO customer service representatives receive training and materials as to how to handle cases involving returned payments due to NSF.  Sample training material regarding this issue was provided as an exhibit (PECO Ex. 7).

		After Mr. Ingistov filed this Formal Complaint, a PECO representative reviewed the account and determined that the “cash-only” status would be removed.  Thus, Mr. Ingistov’s checks have been accepted for payment, effective December 10, 2013.

ALJ ruling

		In deciding this case, I must first determine whether Complainant has submitted sufficient credible evidence for a prima facie case of unreasonable public utility service due to failure to honor his personal checks as payment for a period of time.  For the reasons stated, I conclude that Complainant has not established a prima facie case.  Therefore, the burden of going forward did not shift to Respondent to produce credible evidence of at least co-equal weight.  See, Milkie, supra.

		Mr. Ingistov did not contest that two (2) of his checks had been returned for NSF.  He testified that at first he did not understand why this was occurring, but later discovered that they were associated with a closed account.  He provided no evidence that he notified PECO of the error and also there is no evidence of wrong-doing on PECO’s part in seeking payment from this account.  Furthermore, PECO’s tariff provides for “cash-only” status when a customer has had multiple returned checks.  There simply is insufficient evidence of record for me to conclude that a prima facie case of unreasonable service has been established as to PECO’s decision to impose a “cash-only” status on the account.

[bookmark: _GoBack]		There also is insufficient evidence for me to conclude that PECO waited too long to remove the “cash-only” status from the account.  There is no time limit set forth in the tariff and PECO’s internal policy is to wait one (1) year.  Complainant’s “cash-only” status was removed within 9-10 months and his checks were being accepted as payment before the date of the first scheduled hearing.

		While Complainant testified that he wanted a more generous settlement offer from the Company, it is not within the purview of the Commission to require PECO to settle with Complainant on more generous terms.

		As Complainant failed to establish a prima facie case, his Complaint will be denied.

CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over the parties and the subject matter of this case.  66 Pa.C.S. §§ 102, 701, 1501.

2.	Complainant has the burden of proving that he is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).

3.	“Burden of proof” means the duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).

4.	In addition, the Commission’s findings of fact must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980). 

5.	Complainant must initially produce sufficient credible evidence to establish a prima facie case.  Morrissey v. Dep’t of Highways, 424 Pa. 87, 225 A.2d 895 (1967).  If Complainant does so, the burden of going forward with evidence shifts to Respondent to produce credible evidence of at least co-equal weight.  This burden of going forward with evidence may shift back and forth between the parties, but the ultimate burden of persuasion remains with Complainant.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).

6.	Complainant failed to establish a prima facie case.

7.	Complainant failed to meet his burden of proof and therefore his Complaint is properly denied.  66 Pa.C.S. § 332(a).



ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the Formal Complaint filed by Steve Ingistov at Docket No. F-2013-2391816, against PECO Energy Company, is denied.

		2.	That the Secretary mark this docket closed.


Dated:	September 10, 2014				___/s/__________________________
							Kandace F. Melillo
							Administrative Law Judge
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