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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Charles Gillinder (Mr. Gillinder or Complainant), filed August 25, 2014, to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Christopher P. Pell, which was issued on August 11, 2014, in the above-captioned proceedings.  A Letter-Reply to the Exceptions of Mr. Gillinder was filed by Pike County Light & Power (Electric) (Pike County or the Company) on September 8, 2014.[footnoteRef:1]   [1: 	   	By Secretarial Letter issued August 20, 2014, the Commission advised the Parties that the Exceptions of Mr. Gillinder were due to be filed no later than August 29, 2014.  Any forthcoming Replies thereto would be due no later than September 5, 2014.  The August 25, 2014, Exceptions of Mr. Gillinder did not have attached a certificate of service, evidencing service upon the Company.  Pike County was served with a copy of the Exceptions by our Secretary’s Bureau on September 2, 2014.  Counsel for Pike County stated that a family emergency prevented him from filing the Replies on Friday, September 5, 2014.  He further indicated that no Party objected to a one business day extension of the period to file Replies to Exceptions.  We conclude that good cause exists for the filing of Replies on Monday, September 8, 2014, and shall, therefore, accept and consider the September 8, 2014, Letter-Reply.  
] 


This proceeding is a general rate increase investigation of Pike County initiated pursuant to Section 1308(d) of the Public Utility Code (Code), 66 Pa. C.S. 
§ 1308(d).  The August 11, 2014, Recommended Decision recommends approval of a Joint Petition for Settlement of Rate Proceeding (Petition).  The proposed settlement (Settlement) is signed by Pike County, the Office of Consumer Advocate (OCA), the Commission’s Bureau of Investigation and Enforcement (I&E), and the Office of Small Business Advocate (OSBA).  These parties were all of the Active Parties to the proceeding.  R.D. at 15.  

Mr. Charles Gillinder is not a signatory to the Settlement.  In his August 25, 2014, Exceptions, Mr. Gillinder registered his opposition to the Settlement.

For the reasons stated below, we shall adopt the Recommended Decision, approve the Settlement as in the public interest, and deny the Exceptions of Mr. Gillinder, consistent with the discussion herein. 

Procedural History 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]On January 17, 2014, Pike County filed Supplement No. 61 to Tariff Electric - PA. P.U.C. No. 8 to become effective March 18, 2014, containing proposed changes in rates, rules, and regulations calculated to produce $1.7 million (17.8%) in additional annual operating revenues based on the historic test year ending September 30, 2013.  Pike County’s filing was designed to allow the utility an opportunity to earn an overall rate of return of 8.21%, including a 10.25% return on equity.  R.D. at 1.

Notices of Appearance were filed by I&E, the OCA, and the OSBA. On February 24, 2014, Milford Township filed a Formal Complaint against the general rate increase filing.  The Complaint was docketed at No. C-2014-2408736.  

On March 6, 2014, the Commission entered an Order suspending the effective date of the proposed tariff until October 18, 2014, and instituted an investigation into the justness and reasonableness of the filing and Pike County’s existing rates.  Pike County voluntarily extended the suspension period until October 31, 2014.  R.D. at 2.  The matter was, thereafter, assigned to the Office of Administrative Law Judge, and ALJ Pell, for such hearings as may be necessary and the issuance of a Recommended Decision.

A Prehearing Conference was convened (telephonically) on                March 27, 2014.  Active participants at the Prehearing Conference were Pike County, I&E, the OCA, and the OSBA.  A procedural schedule was adopted and, pursuant to the schedule, the Active Parties engaged in extensive discovery.  At the time of the March 27, 2014, Prehearing Conference, ALJ Pell was not aware of the Complaint of Mr. Gillinder.  See, March 27, 2014, Prehearing Conference Transcript (Tr.) at 8.  


At the conclusion of discovery, the Active Parties to the case filed direct, rebuttal, and surrebuttal written testimony in support of their respective litigation positions.  ALJ Pell recorded the following testimony as filed on behalf of the Active Parties to this proceeding:

           On April 29, 2014, the following testimony was submitted:  I&E submitted I&E Statement No. 1, the Direct Testimony and Exhibit of Emily Sears, I&E Statement No. 2, the Direct Testimony and Exhibit of Lisa A. Boyd, and I&E Statement No. 3, the Direct Testimony and Exhibit of Ethan H. Cline; OCA submitted OCA Statement No. 1, the Direct Testimony and Schedules of David J. Effron, OCA Statement No. 2, the Direct Testimony and Schedules of Aaron L. Rothschild, and OCA Statement No. 3, the Direct Testimony and Schedules of Scott J. Rubin; OSBA submitted OSBA Statement No. 1, the Direct Testimony and Exhibits of Robert D. Knecht.

            On May 19, 2014, the following testimony was submitted:  OCA submitted OCA Statement No. 3R, the Rebuttal Testimony and Schedules of Scott J. Rubin; OSBA submitted OSBA Statement No. 2, the Rebuttal Testimony and Exhibit of Robert D. Knecht; Pike submitted Accounting Panel Statement No. 1-R, Rebuttal Testimony and Exhibit of Accounting Panel, Rate Panel Rebuttal Statement 4-R, Rebuttal Testimony and Exhibit of Electric Rate Panel, Statement No. RBH-5-R, Rebuttal Testimony and Exhibits of Robert B. Hevert, and Statement No. WAB-6-R, Rebuttal Testimony of Wayne Banker.

	On June 4, 2014, the following testimony was submitted:  I&E submitted I&E Statement No. 1-SR, the Surrebuttal Testimony of Emily Sears, I&E Statement No. 2-SR, the Surrebuttal Testimony of Lisa A. Boyd, and I&E Statement No. 3-SR, the Surrebuttal Testimony and [sic] of Ethan H. Cline; OCA submitted OCA Statement 1-SR, the Surrebuttal Testimony and Schedules of David J. Effron and OCA Statement No. 2-SR, the Surrebuttal Testimony of Aaron L. Rothschild; OSBA submitted OSBA Statement No. 3, the Surrebuttal Testimony and Exhibits of Robert D. Knecht.

R.D. at. 2-3.

Following the filing of testimony and exhibits, but before the date for the commencement of evidentiary hearings, the Active Parties met and engaged in settlement negotiations.  Those negotiations resulted in a July 8, 2014, Settlement.  The Active Parties were able to agree to a proposed revenue increase and a rate design to recover the agreed-upon increase and a resolution of other Settlement terms that effectively resolved all the issues raised by the participants.  On July 8, 2014, Pike County filed and served the Petition.  As noted, signatories to the Petition were Pike County, the OCA, I&E and the OSBA. 

By letter dated July 16, 2014, ALJ Pell informed Milford Township, as the only non-settling complainant of which he was aware, of the Settlement and requested that it indicate, by no later than Monday, July 28, 2014, if it wished to join, oppose or take no position on the proposed Settlement.  R.D. at 4.  Milford Township was served with the Settlement by the OCA on July 3, 2014.  ALJ Pell also enclosed a signature page that the township’s solicitor, Douglas J. Jacobs, Esquire, could sign and return if Milford Township wished to join in the Settlement.  Mr. Jacobs did not respond to the letter.  Id. 

Based on the lack of active participation and response by Milford Township, ALJ Pell concluded that the Formal Complaint of Milford Township should be dismissed for lack of prosecution.  See, R.D. at 16, citing Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984)  The Commission is required to provide due process to the parties; when parties are afforded notice and an opportunity to be heard, the Commission’s requirement to provide due process is satisfied.
 
On July 17, 2014, the Active Parties filed a Joint Stipulation for Admission of Testimony and Exhibits Into the Evidentiary Record (Stipulation).  R.D. at 4.  The Active Parties requested that the Company filing and the statements and exhibits listed in the Stipulation be admitted into the record of this proceeding in lieu of being required to introduce these documents at an evidentiary hearing.  By Order dated August 5, 2014, the Stipulation, Company filing, statements and exhibits were admitted into the record of this proceeding.  Id.  

		Statements in Support of the Petition were filed by I&E, the OCA, the OSBA, and Pike County.  R.D. at 4-5.    

On August 11, 2014, the Recommended Decision of ALJ Pell was issued.  After the issuance of the Recommended Decision, it was brought to the attention of the Commission that Mr. Charles Gillinder had filed correspondence dated July 24, 2014, requesting that the Commission accept that letter as a Formal Complaint against the rate increase proposed by Pike County.  On August 18, 2014, Mr. Gillinder filed the Commission’s “Formal Complaint to Proposed Rate Increase” form relative to the proposed rate increase.   The August 18, 2014, form submitted by Mr. Gillinder incorporated by reference and attached his July 24, 2014, letter, as well as letters he had previously submitted, dated January 21, 2014, and June 16, 2014.  In his three letters, Mr. Gillinder expressed his general skepticism of Pike County’s stated justifications for the proposed rate increase.  Each letter is represented by Mr. Gillinder as a “response” to the rate filing of Pike County.  Also, there is no indication that these letters were served on the utility.  

However, the July 24, 2014, letter of Mr. Gillinder categorically represented itself as a Formal Complaint against the Pike County rate filing.  This letter was docketed as a Complaint at No. C-2014-2438396 and served on Pike County.   By Secretarial Letter issued August 20, 2014, on consideration of the Formal Complaint of Mr. Gillinder, we found good cause to extend the Exception period in this proceeding in order to provide Mr. Gillinder the opportunity to file Exceptions to the Recommended Decision, indicating whether he opposed, joined, or took no position on the Settlement.   Replies to Exceptions were due on or before September 5, 2014.  As stated above, Mr. Gillinder filed timely Exceptions to the Recommended Decision.  A Letter-Reply to the Exceptions was filed by Pike County.  

Discussion

We note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Legal Standards

The purpose of this investigation is to establish rates that are “just and reasonable” pursuant to Section 1301 of the Code, 66 Pa. C.S. § 1301.  A public utility seeking a general rate increase is entitled to an opportunity to earn a fair rate of return on the value of the property dedicated to public service.  Bluefield Water Works and Improvement Co. v. Public Service Comm’n of West Virginia, 262 U.S. 679 (1923).  

In determining what constitutes a fair rate of return, the Commission is guided by the criteria set forth in Bluefield, supra and Federal Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591 (1944).  In Bluefield the United States Supreme Court stated:

	A public utility is entitled to such rates as will permit it to earn a return on the value of the property which it employs for the convenience of the public equal to that generally being made at the same time and in the same general part of the country on investments in other business undertakings which are attended by corresponding risks and uncertainties; but it has no constitutional right to profits such as are realized or anticipated in highly profitable enterprises or speculative ventures.  The return should be reasonably sufficient to assure confidence in the financial soundness of the utility and should be adequate, under efficient and economical management, to maintain and support its credit and enable it to raise the money necessary for the proper discharge of its public duties.  
A rate of return may be too high or too low by changes affecting opportunities for investment, the money market and business conditions generally.

Bluefield, 262 U.S. at 692-3.

The policy of the Commission is to encourage settlements, and the Commission has stated that settlement rates are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code §§ 5.231, 69.401.  A full settlement of all the issues in a proceeding eliminates the time, effort and expense that otherwise would have been used in litigating the proceeding, while a partial settlement may significantly reduce the time, effort and expense of litigating a case.  A settlement, whether whole or partial, benefits not only the named parties directly, but, indirectly, all customers of the public utility involved in the case.

Rate cases are expensive to litigate, and the reasonable cost of such litigation is an operating expense recovered in the rates approved by the Commission.  Partial or full settlements allow the parties to avoid the substantial costs of preparing and serving testimony and the cross-examination of witnesses in lengthy hearings, the preparation and service of briefs, reply briefs, exceptions and replies to exceptions, together with the briefs and reply briefs necessitated by any appeal of the Commission’s decision, yielding significant expense savings for the company’s customers.  For this and other sound reasons, settlements are encouraged by long-standing Commission policy.

Despite the policy favoring settlements, the Commission does not simply rubber stamp settlements without further inquiry.  In order to accept a rate case settlement such as that proposed here, the Commission must determine that the proposed terms and conditions are in the public interest.  Pa. PUC v. York Water Co., Docket No. 
R-00049165 (Order entered October 4, 2004); Pa. PUC v. C. S. Water and Sewer Assoc., 74 Pa. P.U.C. 767 (1991).

With regard to the burden of proof in this matter, Section 315(a) of the Code provides:

§ 315.  Burden of proof

(a) Reasonableness of rates.—In any proceeding upon the motion of the commission, involving any proposed or existing rate of any public utility, or in any proceedings upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.  The commission shall give to the hearing and decision of any such proceeding preference over all other proceedings, and decide the same as speedily as possible.

66 Pa. C.S. § 315(a).  Consequently, in this proceeding, Pike County has the burden to prove that the rate increase proposed by the Settlement is just and reasonable.  The Petitioners have reached an accord on many of the issues and claims that arose in this proceeding and submitted the Settlement.  The Petitioners have the burden to prove that the Settlement is in the public interest. 
		


ALJ’s Recommendation

ALJ Pell concluded that the proposed settlement of this proceeding, embodied in the Petition, was just, reasonable, and in the public interest.  R.D. at 5, 16.  He, therefore, recommended that the Commission approve the Petition, as submitted.

ALJ Pell summarized the essential components of the Settlement at pages 5-8 of the Recommended Decision.  We reprint this summary below:
The principle terms and conditions of the proposed Settlement, contained in Paragraphs 14 through 18 (the original numbering is maintained here for ease of reference) provide that:

14. Under the terms of the settlement, Pike (Electric) will be permitted to establish rates which will produce an overall increase in annual electric distribution operating revenues of approximately $1,250,000, an increase of 31.1% over current electric distribution revenues.  

15. These rates, as determined in accordance with the attached proof of revenues (Appendix B) and tariff supplement, will be effective on one day’s notice for service rendered no sooner than September 1, 2014.[footnoteRef:2] [2: 	 	Although the Settlement and its attachments repeatedly use the phrase “no sooner than September 1, 2014, we note that the Petition, at page 1 requests “that the Commission permit [Pike County] to file tariff supplements attached hereto at Appendix A, effective on one (1) days’ notice for service rendered on and after the entrance of the Order approving the Settlement, but in any event no sooner than September 1, 2014” (emphasis in original).  Thus, by approving the Settlement effective for service rendered on and after the entered date of this Order, we are not modifying the Settlement. ] 


16. The increase in overall revenues (including an estimate of electric supply costs for full service and retail access customers) by class from present rates as proposed in this Settlement is as follows: 




	Customer
Class
	Present
Revenues
($000)
	Revenues per Settlement
($000)
	Revenue
Increase
($000)
	
Percent
Increase

	SC-1 (Residential)
	$4,276.4
	$5,021.8 
	$ 745.4
	17.4%

	SC-2 Secondary Demand Billed (Commercial)
	3,755.9
	4,184.8
	428.9
	11.4%

	SC-2 Secondary Non-Demand Billed (Commercial)
	177.4
	197.6
	20.2
	11.4%

	SC-2 Primary (Commercial)
	1,463.0
	1484.0
	20.5
	1.4%

	SC-3 (Municipal Lighting)
	67.5
	90.7
	23.2
	34.4%

	SC-4 (Private Lighting)
	40.4
	52.3
	11.9
	29.5%

	TOTAL
	$9,781.1
	$11,031.2 
	$ 1,250.1
	12.8%




17. In addition to, and in consideration of, the agreed-upon overall increase in operating revenues, Joint Petitioners agree to various terms and conditions set forth as follows:

a. Effective Date and Stay-Out – The rates reflecting the increase set forth above will become effective no sooner than September 1, 2014.  Pike (Electric) agrees that it will not file for a new general base rate increase prior to September 1, 2016.  However, if a legislative body or administrative agency, including the Commission, orders or enacts fundamental changes in policy, regulation or statutes which directly and substantially affect Pike (Electric)’s rates, Pike (Electric) may file for a change in rates under Sections 1308(a) and (b) (governing general rate relief) before the expiration of the stay-out period and this Settlement shall not prevent the Company from filing tariff supplements to the extent necessitated by such action.  Notwithstanding the foregoing provision, Pike (Electric) is allowed to file a tariff or tariff supplement proposing changes in its State Tax Adjustment Surcharge, System Benefits Charge, or in its Default Service rates, including the Market Price for Electric Supply, Electric Supply Adjustment Charge, and any successor charges, and for recovery of costs associated with compliance with the Alternative Energy Portfolio Standards Act.  Nothing in this paragraph is intended to limit Pike (Electric)’s rights under Section 1308(e) (governing extraordinary rate relief).

b.	Rate Structure/Rate Design – Joint Petitioners agree to the distribution of revenue among customer classes in this Settlement as set forth in the attached Proof of Revenues at Appendix B.  In addition, the Customer Charges will be set at $8.50 for Service Classification No. 1 (SC- 1), $13.60 for SC-2 Secondary Demand Billed, $13.60 for SC-2 Non-Demand Billed, and $110.90 SC-2 Primary.  Also, Pike (Electric) agrees to eliminate the block rate structures for the SC- 1 (usage), SC- 2 Non-Demand Metered (usage), and SC- 2 Primary (usage and demand) classes while reallocating revenue from usage to demand charges for SC- 2 Primary.  For the SC- 2 Secondary Demand Billed class, Pike (Electric) agrees to move the current five block structure for usage rates to a three block structure (i.e., three block limits at 100 HU of billing demand, 200 HU of billing demand, and 300 HU of billing demand) and to decrease the rate differentials for usage and demand by 33 percent for the class.  In addition, in its next general base rate rate [sic] proceeding, Pike (Electric) will include a proposal for the continued phase out of the SC-2 Secondary Demand billed block rate structure.    

c.	Other Tariff Changes – Pike (Electric) will initiate a charge of $15.00 for requests for historical customer usage information more than 24 months old.  Pike (Electric) agrees to add the term “Legal Rate of Interest” to the tariff and change the interest rate applicable to non-residential customer deposits to be equal to the Legal Rate of Interest.  In addition, Pike (Electric) agrees to update the tariff to be consistent with the current regulations contained in Pa. Code Title 52, Chapter 56.  Finally, Pike (Electric) agrees to the introduction of seven new luminaires and associated charges to SC- 3, municipal street lighting.

d.	Storm Expense – Deferred storm expenses of $723,900 will be amortized over five years at the rate of $144,780 per annum.

e.	Depreciation Rates – The depreciation rate changes proposed by Pike (Electric) are contained in Appendix C and will be implemented effective on September 1, 2014.

18. The design and structure of rates for Pike (Electric) customers under this Settlement are developed based upon the customer and usage charges contained within the tariff supplement set forth in Appendix A.  Joint Petitioners agree that rates and charges set forth in Appendix A are just and reasonable and are in the public interest.  Joint Petitioners have agreed to undertake best efforts to provide this Petition and all supporting documentation as promptly as possible with the goal of having the rates become effective by September 1, 2014.

R.D. at 5-8.

ALJ Pell appropriately analyzed whether the proposed Settlement resulted in rates that are just and reasonable, and is, otherwise, in the public interest.  R.D. at 8-10.  We shall summarize the general categories of the revenue requirements stipulations addressed by the Settlement.

	Revenues

The Settlement will permit Pike County to establish rates for its customers which are designed to produce an overall increase in annual operating revenues of approximately $1.25 million, in lieu of the $1.7 million additional annual revenue increase originally requested.  R.D. at 10-11 (summarizing Pike County’s Statement in Support of Settlement at 1, 3).  

Under the Settlement, Pike County’s present revenue levels of approximately $9.8 million, including an estimated electric supply charge for retail access customers, will increase to an overall total revenue level of $11.0 million, representing an increase of approximately 12.8%.  R.D. at 10.

Pursuant to the Settlement, the average monthly distribution bill for a “typical” residential customer using 660 Kilowatt hours (kWh) per month will increase from $42.54 to $57.58, or by 34.4%, rather than the 50% increase originally requested by the Company.  R.D. at 10.  On a total bill basis, the monthly bill of a residential customer using 660 kWh per month will increase from $93.06 to $108.10, or by approximately 16.2%, rather than the 22.8% originally requested.  R.D. at 10-11 (citing Pike County Statement in Support at 3; OCA Statement in Support at 3).

Pike County maintained that the Petition is in the public interest because the agreed-upon rate and revenue levels provide for the necessary additional funds to meet Pike County’s obligations under the Code to provide safe, adequate and reliable service.  R.D. at 11.  Pike County further noted that the agreed-upon rate and revenue levels in the Settlement will allow it the opportunity to: (a) produce an adequate return on the Company’s invested capital that is dedicated to the service of the Company’s customers; (b) provide sufficient operating revenues to meet operating expenses, taxes and other charges; (c) enable the Company to maintain its creditworthiness at a level sufficient to raise capital necessary to perform its obligations to provide safe, adequate and proper service to its customers; and (d) provide a reasonable rate of return on the Company’s investment in electric property.  Id. (citing Pike County Statement in Support at 3). 

The OCA noted that, based on its analysis of Pike County’s filing, the rate increase under the proposed Settlement represents a result that is within the range of likely outcomes in the event of full litigation of the case.  R.D. at 11.

Pike County initially proposed to increase residential rates by $1,032,699.  Pursuant to the terms of the Settlement, residential customers will pay an increase of $745,400 in base rates, thus sharing in the lowered revenue requirement agreed to by the Parties.  Id.

The OCA noted that its witness testified that Pike County calculated a revenue deficiency of $1,743,300 based on a future test year ending on September 30, 2014.  R.D. at 11 (citing OCA St. 1 at 3 (Testimony of David Effron)).  Mr. Effron’s testimony included adjustments to the Company’s rate base and operating expenses, and incorporated a lower rate of return.  R.D. at 11 (citing OCA St. 1 at 3; OCA St. 2 at 2-5).  

The OCA’s analysis of the Company’s revenue requirement showed a deficiency of $827,600.  The Settlement revenue deficiency of $1,250,000 represents an increase of $422,400 over the OCA’s initial position, and a reduction of $493,300 below the Company’s filing.  The OCA maintained that the Settlement increase is supported by the record evidence and, when accompanied by other important provisions contained in the Settlement, yields a result that is just and reasonable.  R.D. at 11-12 (citing OCA Statement in Support at 4).

I&E agreed that the terms and conditions of the Settlement are in the public interest because, inter alia, it provides for a level of increased annual operating revenues that I&E has determined is fair, reasonable and lawful.  R.D. at 12 (citing I&E Statement in Support at 4).  

The OSBA also concurred with the revenue requirement reached in the Settlement.  R.D. at 12 (citing OSBA Statement in Support at 2).  The concern and testimony of the OSBA in this proceeding focused on cost allocation and revenue allocation. 

	“Stay Out” Provision 
  
In the Settlement, Pike County has agreed to a “stay-out” provision.  Consequently, unless certain specified contingencies occur, the terms of the Settlement provide that Pike County will not seek another voluntary change in base rates prior to September 1, 2016.  This means that, under normal circumstances, the new rates will not become effective until on or before, June 1, 2017.  The Parties concur that the “stay-out” obligation contributes significantly to rate stability for Pike County’s customers, and is therefore in the public interest.  R.D. at 12.

 	Rate Structure/Rate Design  
 
The OSBA supports the Settlement while noting that, as part of the settlement of Pike County’s prior rate case, filed in 2008, the Company agreed to file a cost of service study (COSS), which either incorporated changes proposed by OSBA, or explained why the filing did not incorporate such changes.  OSBA Statement in Support at 2.  This was not accomplished to the OSBA’s satisfaction in this proceeding.  The OSBA also notes that it experienced difficulty in obtaining updated cost of service information from the Company.  Id.  The OSBA anticipates that, in Pike County’s next rate filing, a more detailed and complete cost analysis will be provided in support of said filing.  OSBA Statement in Support at 2-3.        

Regarding rate design changes, ALJ Pell summarized the pertinent components of the Settlement as follows:

The parties have agreed to customer charges that are lower than those proposed by the company in its original filing.  For Service Classification No. 1 (SC-1), the Customer Charge will be set at $8.50; for SC-2 Secondary Demand and Non-Demand Billed, the charge will be $13.60 and for SC-2 Primary, the charge will be $109.90.  Also, the parties agree to eliminate the block rate structures for the SC-1 (usage), SC-2 Non-Demand Metered (usage), and SC-2 Primary (usage and demand) classes while reallocating revenue from usage to demand charges for SC-2 Primary.  For the SC-2 Secondary Demand Billed class, the parties agree to move the current five block structure for usage rates to a three block structure (i.e., three block limits at 100 HU of billing demand, 200 HU of billing demand, and 300 HU of billing demand) and to decrease the rate differentials for usage and demand by 33% for the class.  Pike County maintained that these fixed customer charges and rate structure changes are just and reasonable.  Pike County Statement in Support at 4.

R.D. at 13.

The Settlement further reduced the proposed increases to the Customer Charge as explained by ALJ Pell:

. . . Pike County proposed to increase the monthly Customer Charge by $4.10 from its current rate of $6.25 to $10.35 for residential customers, which would have been an increase of 65.6%.  Under the terms of the Settlement, Pike County agreed to limit the increase in its residential Customer Charge to $2.25, bringing the Customer Charge to $8.50 for residential customers.  The settlement would provide for an increase of approximately 36% in the customer charge, as opposed to the company’s original proposal to increase the customer charge by over 65%.  OCA noted that the Settlement adopts the OCA’s methodology for developing customer charges as detailed by its witness Scott Rubin.  OCA St. 3 at 23; OCA Statement in Support at 5.
 
R.D. at 13.

The OCA noted that Pike County proposed to eliminate its current declining block distribution rate structure for residential customers.  Under the existing structure, all usage over 1,000 kWh was charged a reduced rate.  R.D. at 13.  The Settlement provides that the Company will eliminate the block rate structures for the residential class as it initially proposed.  Id.

  The OCA further acknowledged that, while its witness, Scott Rubin, did not recommend the elimination of the declining block structure in one step, he testified that there are valid reasons to eliminate declining block rates.  R.D. at 14, n. 2.  Declining block rates, as observed by witness Rubin, are perceived as being contrary to public policies to encourage the efficient use of electricity and to send consumers a proper price signal to reward conservation efforts.  Id. (citing OCA Statement 3 at 22).  The OCA indicated that it supports the rate design contained in the Settlement, which moderates the increase in the Customer Charge for residential customers.  The OCA submitted that the residential rate design established through the Settlement is reasonable.  R.D. at 14 (citing OCA Statement in Support at 5).  

		The OSBA concluded that Pike’s proposed revenue allocation for its rate classes was directionally correct in that it moved customer classes toward cost-based rates as the Commission has directed.  R.D. at 14.  

The final allocation of revenues was negotiated primarily between the OSBA and the OCA, and resulted in an allocation to which all Parties have agreed, and that upheld the principle of cost-based rates while avoiding placing too large a burden on any one class of customers.  R.D. at 14.  In terms of rate structure, Pike County has agreed to continue the phase-out of the SC-2 Secondary Demand billed block rate.  

The OSBA indicated that the resolution of the phase-out issue was of special importance to it when it concluded that the Settlement is in the best interests of Pike County’s small business customers.   Id. (referencing OSBA Statement in Support at 3).  

		I&E agreed that the terms and conditions of the Settlement are in the public interest in part because it provides for a fair and appropriate rate design that has been negotiated and agreed upon by the Petitioners.  R.D. at 14 (summarizing I&E Statement in Support at 4-5).

 	Storm Expense and Depreciation Rates

Pursuant to the Settlement, Pike will amortize deferred storm expenses over a five year period with no carrying charges.  R.D. at 14.  Pike maintained that this provision will allow it to recover reasonable and prudently incurred costs while mitigating the rate impact on customers.  Id. (citing Pike Statement in Support at 5).  

I&E maintained that this provision of the Settlement is in the public interest because it provides for the specific and appropriate authorization period for incurred and deferred storm expenses.  I&E further maintained that the Settlement is in the public interest because it defines and authorizes certain important delineated changes to depreciation rates that are to be used by the Company.  R.D. at 15 (citing I&E Statement in Support at 4‑5).

 Exceptions and Complaint of Charles Gillinder

As noted, the Formal Complaint of Mr. Gillinder incorporates by reference his letters of January 21, 2014, June 16, 2014, and July 24, 2014, in addition to expressing objections to the proposed Settlement.  The issues raised in Mr. Gillinder’s letters, as summarized, are: (1) past electric system neglect; (2) pass through costs imposed by New York State such as capacity zone charges, system benefits charges (SBC) and other taxes and fees that do not benefit directly Pennsylvania customers; (3) infrastructure costs billed to Pennsylvania customers, but used to benefit New York customers; and (4) “actual and potential for total cost per [kWh] increasing by up to 72% over 2013.”  Formal Complaint at 2.  

For relief (solutions), Complainant requests that this Commission should: (1) not allow past neglect/avoided costs that should have been completed with straight time labor costs to be passed through as emergency/overtime costs; (2) not allow pass through costs imposed by New York State ( e.g., capacity zone charges and system benefits charges) on Pennsylvania customers; (3) instruct Pike County to tie to Pennsylvania electric generation sources that will reduce costs; (4) not allow costs for infrastructure that does not benefit Pennsylvania customers; and (5) continue to monitor Pike County closely and on a regular basis.  Id. 

We note, however, that Mr. Gillinder’s Formal Complaint, and the letters incorporated therein, concern the rate increase as originally filed by Pike County.  Mr. Gillinder did not have an opportunity to review the Settlement prior to submitting his Exceptions.  We now turn to a discussion of his Exceptions to the Recommended Decision approving the Settlement.           

	Exception No. 1

In his First Exception, Mr. Gillinder expresses a generalized criticism of the Settlement, primarily based on his views regarding the affiliated corporate structure to which Pike County belongs, and how this structure properly apportions costs to Pike County’s Pennsylvania operations.  Mr. Gillinder advises that he operates a glass manufacturing plant located in the service territory of the parent company of Pike County.  Exc. at 1.  Notwithstanding the location of his business, Mr. Gillinder lives in Matamoras, Pennsylvania. 

Mr. Gillinder is extremely outspoken in his position that the ratepayers of Pike County are disadvantaged, financially, by policies emanating from the jurisdiction of New York.  Exc. at 2.  In his first Exception, Mr. Gillinder states, “We take exception to all pass through charges, taxes and fees imposed by NY ISO [Independent System Operator], NYS PSC and pass through to PCLP [Pike County] customers.”  Exc. at 2.
 
Disposition

The concerns of Mr. Gillinder, in Exception  No. 1, appear based, primarily, on the jurisdictional cost allocation necessitated by the relationship of Pike County to other regulated companies, inter alia, under the jurisdiction of the New York Public Service Commission (NYPSC).  Pike County is a wholly owned subsidiary of Orange and Rockland Utilities, Inc. (O&R), which is itself a wholly owned subsidiary of Consolidated Edison, Inc. (CEI).  See, e.g., Pike County Direct Testimony of Robert B. Hevert, “Cost of Equity.”

Pike County, as an electric distribution company, provides service to
 approximately 4,500 electric customers in a service territory which includes the
 Boroughs of Milford and Matamoras in northeastern Pennsylvania.  However, the Company serves Pennsylvania customers from five circuits that originate from three substations, two of which are located in New York, and one in Pennsylvania.  See Pike County Direct Testimony of E. Patrick Burke, Director – Control Center and Substation Operations, O&R .  This is one example of the need to maintain cost allocations as between Pennsylvania jurisdictional and NYPSC jurisdictional utilities in a manner so as to insure a fair allocation to the ratepayers involved.

On review of the record in this proceeding, we find the concerns of the OSBA, which were primarily addressed to cost allocation and revenue allocation, represent the appropriate manner in which to address Mr. Gillinder’s issues.  At present, the record only contains the generalized allegations of Mr. Gillinder.  We conclude that the position of the OSBA, as expressed in the Settlement, anticipates a cost of service study to be filed by Pike County in its next rate case.  This cost of service study should address the OSBA’s proposed revisions for more detail.  This is an OSBAposition  dating from Pike County’s 2008 rate proceeding, and we conclude that a detailed cost of service study to be made a part of the record is the proper time to receive the details of those concerns raised by Gillinder. 

Based on the foregoing, we shall deny Mr. Gillinder’s Exception  No. 1.

	Exception No. 2

Mr. Gillinder’s Exception No. 2 specifically addresses storm recovery costs as agreed to in the Settlement.  Exc. at 3.  Mr. Gillinder accuses Pike County of deferring maintenance as a way to increase cash flow and short term profits.  Id. The implication is that this deferral has increased such maintenance costs later – “[Pike County] ignored maintenance for so long that when disaster did strike the costs were far more than they should have been.”  Id.  Based on this position, Mr. Gillinder requests that “most of the amounts allowed for storm damage be disallowed.”  Exc. at 3.

Disposition

On consideration of Mr. Gillinder’s Exception No. 2, we shall deny this Exception.  We conclude that the Settlement includes a revenue allocation for storm related costs that is just, reasonable, and properly supported by the record.

As discussed in the direct testimony of the Company’s Accounting Panel in this proceeding, Pike County sought recovery in rates of the costs it incurred relating to two major storm events.  Those events related to Superstorm Sandy and Hurricane Irene. Pike County estimated its total storm damage expenses relating to Hurricane Irene, excluding straight time wages and benefits, will be approximately $232,200 of
operations and maintenance expenses and $120,100 of capital expenditures. 

Costs and expenses due to Superstorm Sandy are estimated to be approximately $904,000.  Pike County also estimates that it incurred approximately $70,500 of capital expenditures as a result of the comprehensive physical damage sustained by the electrical distribution system.  Id.  

The Commission does not see any basis in this record to conclude that the significant and widespread damage to the Company’s electric system was exacerbated by Pike County’s conduct.  We agree with Pike County’s characterization that the damage from these two major storm events was unprecedented and the amount of internal and external resources required for rebuilding and restoring of the overhead electrical distribution system was in accord with the Company’s obligation to provide safe and adequate service.

Exception No. 3

In his third Exception, Mr. Gillinder engages in a comparison of the cost of electricity distribution service provided by Pike County to the cost of electricity distribution service provided by Metropolitan Edison.  Exc. at 3.  Based on the costs for a typical residential user in Pike County’s service territory compared with other companies, Mr. Gillinder concludes that Pike County’s rate is 25% more than a neighboring utility.  Id.  Based on the foregoing, Mr. Gillinder states, “[w]e take exception to the amount of the increase, and feel it should be more in line with the underlying and federal government published rate of inflation.”  Id.


Disposition

On consideration of the third Exception of Mr. Gillinder, we shall deny it.  We find that the revenue level incorporated into the Settlement represents a just and reasonable result.  This revenue level is one that is within the range of results that could be achieved through full litigation.  

The alleged disparity between the rates of Pike County and neighboring utilities is not a valid basis for comparison as the revenue requirements for each regulated entity must be based on a company-specific analysis of the data provided to the Commission in support of a change in rates.  See, generally, 66 Pa. C.S. § 1301.  

The restructuring of the electric utility industry under the Electricity Generation Customer Choice and Competition Act (Competition Act), 66 Pa. C.S. 
§§ 2801-2812, separated the three traditional functions of electric utilities, i.e., the generation, transmission and distribution of electricity.  See, Met-Ed Indus. Users Group v. Pa. PUC, 960 A.2d 189 (Pa. Cmwlth. 2008).  With the separation of these functions, Pennsylvania residents are able to choose to purchase their electricity from an electric generation supplier other than the local utility.  If consumers do not make a choice, the local utility is required to provide them with electricity as the Provider of Last Resort (PLR).  Id. (citing  ARIPPA v. Pa. PUC, 792 A.2d 636 (Pa. Cmwlth. 2002), appeal denied, 572 Pa. 736, 815 A.2d 634 (2003)).  Mr. Gillinder is able to “shop” for the best value in electricity generation based on the Competition Act.         
  
In summary, based on the record of this proceeding, we shall approve the Settlement as in the public interest.  We concur in the analysis of ALJ Pell that resolution of the overall level of revenues, in conjunction with a stay-out until September, 2016, will provide Pike County with sufficient revenues to (a) produce an adequate return on the Company’s invested capital that is dedicated to the service of the Company’s customers, (b) provide sufficient operating revenues to meet reasonable and prudently-incurred operating expenses, taxes and other charges, (c) enable the Company to maintain its creditworthiness at a level sufficient to raise capital necessary to perform its obligations to provide safe, adequate and proper service to its customers, and (d) provide a reasonable rate of return on the Company's investment in electric property.

Conclusion

Based on our review of the record and the applicable law, we shall deny the Exceptions of Mr. Gillinder, adopt the Recommended Decision of ALJ Pell, and grant the Petition, all consistent with this Opinion and Order; THEREFORE,  

IT IS ORDERED:

1.	That the Exceptions of Charles Gillinder to the Recommended Decision of Administrative Law Judge Christopher P. Pell are denied.  

2.	That the Recommended Decision of Administrative Law Judge Christopher P. Pell, dated August 8, 2014, is adopted.

3.	That the Joint Petition for Settlement of Rate Proceeding, signed by Pike County Light & Power, the Office of Consumer Advocate, the Bureau of Investigation and Enforcement, and the Office of Small Business Advocate, is approved without modification.

4.	That the Complaint filed by the Office of Consumer Advocate at Docket No. C-2014-2405317 be deemed satisfied.

5.	That the Complaint filed by the Office of Small Business Advocate at Docket No. C-2014-2408729 be deemed satisfied.

6.	That the Complaint filed by Milford Township at Docket No. 
C-2014-2408736 be dismissed.

7.	That the Complaint filed by Charles Gillinder at Docket No. 
C-2014-2438396 be dismissed. 

8.	That Pike County Light & Power shall not place into effect the rates, rules and regulations contained in Supplement No. 61 to Electric – PA. P.U.C. No. 8, the same having been found to be unjust, reasonable and therefore unlawful.

9.	That the rates, terms and conditions contained in the Joint Petition for Settlement of Rate Proceeding at Docket No. R-2013-2397237 submitted by Pike County Light & Power, the Bureau of Investigation and Enforcement, the Office of Consumer Advocate, and the Office of Small Business Advocate be approved and adopted without modification.

 10.	That, upon entry of the Order in this docket, Pike County Light & Power shall be permitted to file a tariff supplement in substantially the same form as that attached to the Joint Petition for Settlement of Rate Proceeding as Appendix A, to become effective upon one day’s notice for service rendered on and after the date this Order is entered, which tariff supplement, inter alia, increases the Company’s rates so as to produce an increase in annual base rate revenues of $1,250,000.

11.	That, upon acceptance and approval by the Commission of the tariff supplement and supporting data filed by Pike County Light & Power as being consistent with the Joint Petition for Settlement of Rate Proceedings, the Commission investigation at Docket No. R-2013-2397237 be terminated and marked closed.
[image: ] 		
							BY THE COMMISSION


Rosemary Chiavetta
Secretary
(SEAL)

ORDER ADOPTED:	September 11, 2014

ORDER ENTERED:	SEPTEMBER 11, 2014
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