BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Pennsylvania Public Utility Commission,		:
Bureau of Investigation and Enforcement		:
							: 		C-2014-2431410
	v.						:
							:
HIKO Energy, LLC					:


SCHEDULING ORDER


On July 11, 2014, the Bureau of Investigation and Enforcement (I&E) of the Pennsylvania Public Utility Commission (Commission) filed with the Commission a formal Complaint against HIKO Energy, LLC (HIKO or “the Company”), Docket Number C-2014-2431410.  In its Complaint, I&E averred that it initiated an investigation of HIKO on March 31, 2014, as a result of customer complaints received by the Commission’s Bureau of Consumer Services (BCS) related to allegations that HIKO billed rates that were higher than the rates promised by the Company.  I&E further averred that, in the marketing of electric supply to potential customers, HIKO offered several variable rate price offerings to residential electric customers and no fixed rate price offerings.  I&E noted that HIKO enrolled customers in the service territories of six electric distribution companies (EDC).  I&E further averred that, according to HIKO, the winter season of 2013-2014 brought unprecedented costs related to what has generally been referred to as the “polar vortex” and that, as a result, there was a period of time when HIKO’s rates did not reflect the offer guaranteed in the price offering.  I&E tallied the individual monthly electric bills sent to residential customers during the relevant time period in each of the six EDC service territories, for a total of 14,780 alleged violations.  I&E proposed that HIKO pay a civil penalty of $1,000 for each violation for a total civil penalty of $14,780,000, provide a refund to customers and have its authority to do business in Pennsylvania rescinded.

On July 31, 2014, HIKO filed an Answer to I&E’s Complaint.  In its Answer, HIKO affirmed or denied each of the various averments in the Complaint.  In particular, HIKO stated that it is a responsible company that seeks to comply with all applicable rules, regulations and laws.  HIKO added that it marketed a variable rate plan to residential customers in areas of Pennsylvania until about January, 2014.  HIKO admitted that, during the winter of 2013-2014, the polar vortex brought unprecedented and unforeseen increases in the price of electric power.  HIKO stated, among other things, that it has already reimbursed a substantial number of customers and is in the process of reimbursing additional amounts.  HIKO concluded its Answer by denying that a civil penalty should be imposed, it should be directed to provide refunds or that its authority to do business should be rescinded.

HIKO also included New Matter in its July 31, 2014 filing.  In its New Matter, HIKO averred, among other things, that the Commission cannot enforce regulations against HIKO that are inherently vague, ambiguous and susceptible to multiple interpretations.  HIKO also argued that the Complaint is barred by the doctrine of lis pendens because the Pennsylvania Office of Attorney General (OAG) and the Acting Consumer Advocate (OCA) have also filed a complaint seeking the same relief.  HIKO added that its Disclosure Statement was previously reviewed and approved by the Commission and that the Commission lacks authority to regulate prices under variable rate agreements like those used by HIKO.  HIKO made several other averments and concluded by denying that it has violated Pennsylvania law or any order or regulation of the Commission.

Also on July 31, 2014, HIKO filed Preliminary Objections in response to I&E’s Complaint.  In its Preliminary Objections, HIKO argued among other things, that I&E’s Complaint should be dismissed or stayed because it is duplicative of, and subsumed by, the prior pending proceeding brought jointly by the OAG and OCA because that proceeding involves the same parties, alleges the same wrongdoing and seeks the same relief as alleged here.

On August 8, 2014, the OCA filed a Notice of Intervention and Public Statement formally intervening into this matter.

On August 11, 2014, I&E filed an Answer to HIKO’s Preliminary Objection.  In its Answer, I&E argued, among other things, that the complaint brought by the OAG/OCA is not the same as I&E’s Complaint because it does not involve the same parties and does not request the same relief.

On August 18, 2014, I&E also filed a Reply to the New Matter submitted by HIKO.  Again, I&E admitted or denied the various averments made by HIKO in its New Matter, including that the relief requested by I&E is not the same as the relief requested by the OAG/OCA in their Complaint and that the parties in the proceedings are not identical.  

On August 18, 2014, the OAG filed a Notice of Intervention.

On August 22, 2014, the Commission issued a Prehearing Conference Notice establishing an Initial Prehearing Conference for this matter for Monday, September 29, 2014 at 10:30 a.m. in Hearing Room 2 of the Commonwealth Keystone Building in Harrisburg and assigning us as Presiding Officers.  In response to the Hearing Notice, a Prehearing Conference Order was issued on August 25, 2014 setting forth the various procedural rules that would govern the Initial Prehearing Conference.  

On September 2, 2014, an Order Denying Preliminary Objections was issued.  

On September 17, 2014, a Corrected Notice was issued changing the start time of the Initial Prehearing Conference to 2:30 in response to a request of the parties.

In response to the Prehearing Conference Order, Prehearing Memoranda were submitted on September 23, 2014 by HIKO, I&E and the OCA.

On September 25, 2014, a Protective Order was issued.

On September 26, 2014, HIKO filed a Motion for the Admission Pro Hac Vice of William D. Marsillo, Esquire and a Motion for the Admission Pro Hac Vice of Motty Shulman, Esquire.  No Answer was filed in response to either Motion.

The Initial Prehearing Conference convened on Monday, September 29, 2014, as scheduled.  The following counsel entered their appearance:  Vincent E. Gentile, Esquire, Motty Shulman, Esquire, William Marsillo, Esquire and Andrew Dressell, Esquire on behalf of HIKO; Michael Swindler, Esquire and Stephanie Wimer, Esquire on behalf of I&E; Candis A. Tunillo, Esquire and Kristine E. Robinson, Esquire, on behalf of the OCA; and John M. Abel, Esquire and Nicole R. Beck, Esquire on behalf of the Pennsylvania Office of Attorney General, Bureau of Consumer Protection (OAG).  The parties present at the Initial Prehearing Conference comprise the service list that will be used for the remainder of the case.

During the Initial Prehearing Conference, various procedural matters were discussed.  HIKO’s Motions for Admission Pro Hac Vice were granted because there was no objection to them.  Furthermore, the following procedural schedule was agreed upon:

	I&E Direct Testimony
	December 23, 2014

	HIKO Rebuttal Testimony
	March 6, 2015

	I&E Surrebuttal Testimony
	April 2, 2015

	Hearings
	April 20-22, 2015



The Hearings will be held in Harrisburg in a hearing room in the Commonwealth Keystone Building and will begin at 10:00 a.m.  A schedule for the submission of Briefs will be established at the conclusion of the Hearings.  

Finally, the parties were reminded that Commission policy promotes settlements.  52 Pa.Code § 5.231(a).  The parties are encouraged to commence settlement discussions as early as possible.  Even if the parties are unable to settle this case, they may still resolve some of the questions or issues during their discussions.  If the parties reach an agreement on all issues, a formal hearing will not be necessary and the scheduled hearing will be cancelled.  Any settlement, however, must be supported by substantial record evidence.  2 Pa.C.S. § 704.  

ORDER

THEREFORE,

IT IS ORDERED:

1. That the Motion for Admission Pro Hac Vice of William D. Marsillo, Esquire and the Motion for Admission Pro Hac Vice of Motty Shulman, Esquire filed by HIKO Energy, LLC on September 26, 2014 are hereby granted.

2. That the following schedule is adopted for this proceeding:

	I&E Direct Testimony
	December 23, 2014

	HIKO Rebuttal Testimony
	March 6, 2015

	I&E Surrebuttal Testimony
	April 2, 2015

	Hearings
	April 20-22, 2015



3. That the parties shall receive all documents and shall copy all other parties on documents they file with the Commission or serve on me.  The parties are expected to conduct discovery, attend hearings, or present or cross-examine witnesses, as appropriate.  The parties shall serve the documents listed above so that the documents are received in-hand by the parties and presiding officer no later than 4:00 p.m. on the dates listed, unless otherwise indicated.  Parties may serve the documents listed above via e-mail to meet this requirement, with hard copy to follow by regular first class mail, so long as the electronic version is Microsoft Word compatible and no larger than 5 MB per email.  Parties shall not file testimony with the Commission, but shall file a certificate of service.  

4. That written testimony shall comply with the requirements of 52 Pa.Code § 5.412 and shall be marked with numerical, sequential statement numbers.  Parties serving pre-served testimony pursuant to 52 Pa.Code § 5.412(f) are required, within thirty (30) days after the final hearing, to either eFile with or provide to the Secretary’s Bureau a Compact Disc (CD) containing all testimony furnished to the court reporter during the proceeding, consistent with the Commission’s Implementation Order, dated January 10, 2013, at Docket No. M-2012-2331973.

5. That all parties shall comply with the provisions of 52 Pa.Code §5.243(e) which prohibits the introduction of evidence during rebuttal which should have been included in the party’s case-in-chief or which substantially varies from the party’s case-in-chief, unless the party is introducing evidence in support of a proposed settlement.

6. That the parties shall conduct discovery pursuant to 52 Pa.Code §§5.321-5.373 as modified consistent with the discussion above.  The parties are encouraged to cooperate and exchange information on an informal basis.  The parties shall cooperate rather than engage in numerous or protracted discovery disagreements that require formal resolution.  There are limitations on discovery and sanctions for abuse of the discovery process.  52 Pa.Code §§ 5.361, 5.371-5.372.

7. That the evidentiary hearing will be held in Harrisburg and will commence at 10:00 a.m. on April 20, 2015, unless changed by the presiding officer.  

8. That the parties shall stipulate to any matters they reasonably can to expedite this proceeding, lessen the burden of time and expenses in litigation on all parties and conserve administrative hearing resources.  52 Pa.Code §§ 5.232 and 5.234.  

9. That the evidentiary hearings in this matter constitute a formal legal proceeding and will be conducted in accordance with the Commission’s Rules of Administrative Practice and Procedure, as well as the rules of evidence as applied to administrative hearings.

10. That any provision of this Order may be modified upon motion and good cause shown by any party in interest in accordance with 52 Pa.Code § 5.223(a).



Dated:	September 30, 2014			___________________________________ 
						Elizabeth H. Barnes
						Administrative Law Judge



						__________________________________
						Joel H. Cheskis
						Administrative Law Judge
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