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INTRODUCTION



This decision dismisses the Complainants’ Complaint against Respondent, PECO Energy Company, alleging that their bills were too high because the property was gutted and has been vacant.  

HISTORY OF THE PROCEEDING

On September 13, 2013, Kenneth and Tammy Williams (“Complainants”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”). Complainants alleged that their bills were too high because the Service Address was gutted and has been vacant for the time period at issue.  Complainants requested a reduction in their bill and would like bills of $40 per month while renovations take place at the Service Address.  

This is an untimely appeal of a decision on an informal complaint from the Bureau of Consumer Services (BCS) at Case No. 3078772.  In the decision, BCS indicated that the Company had verified usage at the Service Address and found that usage was consistent with seasonal usage.  

On September 19, 2013, Shawane Lee, Esquire, counsel for PECO, filed an Answer denying that there were incorrect charges on the bill.  PECO contends that Complainants are responsible for any charges on the account under their name.   

On October 18, 2013, a Hearing Notice was sent scheduling an Initial Hearing on Wednesday, December 11, 2013 at 10:00 a.m. and assigning the case to me.    

By Prehearing Order dated October 22, 2013, I gave procedures for the hearing process.  

Via telephone communication from the Complainants, they requested a continuance of the December 11, 2013 hearing date due to weather and health issues.  I granted that request and a Hearing Cancellation/Reschedule Notice was issued on December 17, 2013 indicating a new initial hearing date of February 10, 2014 at 10:00 a.m.  



On February 10, 2014, the Initial Hearing convened as scheduled.  Complainants were present and represented themselves.  Shawane Lee, Esquire was present as counsel for PECO and had two potential witnesses present.  At that time, Complainants requested a continuance in order to obtain counsel for the proceeding.  Ms. Lee objected on behalf of PECO, indicating that further delay in the hearing would prejudice the Respondent.  I overruled the objection and granted the Complainants’ continuance request indicating that no further continuances would be granted for the purposes of obtaining counsel.  


On February 27, 2014, a second Hearing Cancellation/Reschedule Notice was issued indicating a new hearing date of Tuesday, April 22, 2014 at 10:00 a.m.  



On April 22, 2014, the Initial Hearing convened as scheduled.  Complainants were present and represented themselves.  The Complainants presented one witness, Mr. Lonnie Thomas.  Shawane Lee, Esquire were present as counsel for PECO and presented two witnesses, Mr. Michael Begley and Mr. Thomas Lerro.  Complainants presented two exhibits during the evidentiary hearing which were admitted into the record.  PECO presented eleven exhibits during the Initial Hearing and all PECO exhibits were admitted into the record.  



The evidentiary hearing generated 117 pages of testimony in transcript.  The record closed on May 20, 2014, when I received the transcript.  

FINDINGS OF FACT

1. Complainants own 950 Skippack Pike, Blue Bell, Pennsylvania 19422 (“Service Address”) where they receive electric service from PECO.  Tr. 25.

2. Respondent is PECO Energy Company, a public utility in Pennsylvania.  

3. The Complainants bought the service address in 1998.  Tr. 25.

4. The Service Address had a fire sometime in January 2011 and a flood sometime later in 2011.  Tr. 26.  

5. At some point after the fire and flood in 2011, PECO was contacted and service was disconnected at the Service Address.
  Tr. 29.

6. Between when the fire and flood took place in 2011 and when service was reconnected in 2012, Complainants had contractors working on the Service Address.  Tr. 31.  

7. PECO received reports from DataRaker
 which indicated that there was usage at the Service Address starting in February 2012.  Tr. 64; PECO Exh. 11.

8. Based on the DataRaker information, on July 13, 2012, the Company left a 72-hour termination notice at the Service Address advising the occupant or user to apply for service.  Tr. 65.

9. Complainants had service reconnected at the Service Address on July 19, 2012.  Tr. 29, 66.  

10. After the service was reconnected in July 2012, the Complainants had electricians come to the Service Address to do work.  Tr. 18, 30.  

11. The Company performed a high-bill field visit on April 16, 2013.  Tr. 69.

12. The technician performed a cost estimate and a passing load test.  Tr. 80, 85; PECO Exh. 4.
13. The technician found potential usage based on the appliances
 present at the Service Address of 2,010 kilowatts per month.  Tr. 83; PECO Exh. 4.
14. The technician found the thermostat in the on position for the heater during her investigation in April 2013 and also found the main breaker on for the house.  Tr. 86-87.  

15. There was wiring to the main circuit box at the Service Address that was consistent with what an electrician would use when doing work on a property.  Tr. 89-90; See also Photograph from Complainant’s Exh. 1.

16. On December 9, 2013, the meter at the Service Address was exchanged for a new smart meter.  Tr. 67.

17. The meter that was removed from the Service Address was tested on December 10, 2013 and found to be 99.9% accurate which is within PECO and Commission standards.  Tr. 96; PECO Exh. 7.  
18. PECO compared the Complainant’s usage from 2010 to 2013.  PECO Exhs. 1 & 2.
	Dates
	Number of Days in Cycle
	Usage (kWh)
	Dates
	Number of Days in Cycle
	Usage

	12/10/2009-1/12/2010
	32
	2609
	12/9/2012-1/10/2013
	32
	737

	1/12/2010-2/10/2010
	29
	2442
	1/10/2013-2/11/2013
	32
	1232

	2/10/2010-3/11/2010
	29
	1046
	2/11/2013-3/12/2013
	29
	1345

	3/11/2010-4/11/2010
	31
	1073
	3/12/2013-4/10/2013
	29
	1333

	4/11/2010-5/10/2010
	29
	1142
	4/10/2013-5/9/2013
	29
	751

	5/10/2010-6/9/2010
	30
	906
	5/9/2013-6/10/2013
	32
	356

	6/9/2010-7/11/2010
	32
	1161
	6/10/2013-7/10/2013
	30
	89

	7/11/2010-8/9/2010
	29
	1158
	7/10/2013-8/8/2013
	29
	98

	8/9/2010-9/8/2010
	30
	1005
	8/8/2013-9/9/2013
	32
	82

	9/8/2010-10/7/2010
	29
	667
	9/9/2013-10/7/2013
	28
	510

	10/7/2010-11/7/2010
	31
	832
	10/7/2013-11/5/2013
	29
	1024

	11/7/2010-12/8/2010
	31
	768
	11/5/2013-12/10/2013
	35
	1507


19. The increase in usage between for the winter months of 2012 to 2013 is consistent with the seasonal usage, especially with a space heater.  Tr. 90-92.  

20. There was no evidence of faulty wiring at the Service Address because usage at the property was consistent with seasonal usage and not constant extremely high usage which would be present in a faulty wiring situation.  Tr. 93-94.  
21. The current balance on the Complainants’ account is $2,144.01.  PECO Exh. 2. 
DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  

The issue in this proceeding is whether the Complainants satisfied their burden of proof regarding their request for a reduction in their bill after service was reconnected in July 2012 due to the fact that the Service Address has been vacant and was gutted due to fire and flood damage.

To establish a sufficient case and satisfy the burden of proof, Complainants must show that the respondent public utility is responsible or accountable for the problem described in  the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing  must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., Pa. Pub. Util.  Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

The burden of proof for “high bill” complaints has been explained in Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), and its progeny.  In Waldron, the Commission adopted the Michigan Public Service Commission’s (PSC’s) policy annunciated in Hallifax v. O & A Electric Co-Op, Case No. U-5825, May 1979, which stated that, while the accuracy of the meter is an important factor in resolving billing disputes, it is not the sole criterion.  The Commission stated that it will also consider the following factors: the billing history of the complainant; any change in the number of occupants residing at the household; the potential for energy utilization; and any other relevant facts or circumstances that are brought to light during the complaint proceeding.  Waldron at 100.



The Commission recently explained the burden of proof set forth in Waldron as follows: 

[T]he Waldron Rule allows a complainant to establish a prima facie case in a “high bill” complaint by showing that the disputed bill is abnormally high when compared to prior usage patterns and his or her pattern of usage has not changed or by providing other relevant evidence showing that the disputed bill is unreasonably high. In evaluating a “high bill” complaint, the Commission may consider such evidence as “the billing history of the account, any change in usage patterns (such as a change in the number of occupants residing in the household or potential energy utilization), and any other relevant facts or circumstances that come to light during the proceeding.”

Nehemiah B. Thomas v. PECO Energy Company, Docket No. C-2010-2187197, at 5 (Order entered November 15, 2011).



Also the Commission has stated that although the meter test results are important, standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case such as an inventory or analysis of the appliances in the home, or an attempt by the Respondent to ascertain the cause of the high bill (such as foreign load, wire condition or leak), the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the Complainant is unable to produce direct proof that her meter has malfunctioned, she can prove her case by circumstantial evidence that the metered usage has exceeded the actual usage.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001).



The Complainants only contention in this matter is that they are entitled to a reduction in their bill after service was reconnected in July 2012 because the Service Address has been vacant and was gutted during the time period at issue.  The Complainants contend that the property was gutted due to flood and fire damage sustained in 2011.  

The Complainants have not met their burden of proof for their request for a reduction in the bill.  The Complainants acknowledged that they had electricians at the property to perform work after the service was restored at the residence in July 2012.  Tr. 30.  The Complainants also did not present any evidence to support their claim that there was faulty wiring at the premises.  The Complainants’ argument that they should not be responsible for the electric used by the electricians is without merit.  

The Complainants acknowledged that they reestablished service in their name at the Service Address on July 19, 2012.  According to the records, there was electric usage at the residence from July 19, 2012 when service was reestablished.  PECO’s witness testified that when a high-bill investigation was conducted in April 2013, the technician found power tools, a space heater and other electrical appliances present at the location with a potential usage of 2010 kWh, which was in line with the actual usage at the Service Address.  See PECO Exh. 4.  The actual usage at the property was lower than the potential usage for the time period after July 2012.  PECO Exh. 2.  The Complainants provided no testimony that there were any issues with the appliances other than the ones noted by the PECO technician which included a non-functioning washer, dryer and electric hot water heater and no mention of any kitchen appliances.  See PECO Exh. 4.  While the Complainants contend that there was no work being done on the house at this time and that it was in the middle of renovations, the Complainants did not present any evidence to establish this fact and also acknowledged the presence of the electricians in the property after service was reestablished in July 2012.  Tr. 30.  In fact, the Complainants’ witness, Mr. Thomas, indicated that he had seen workers at the Service Address on a number of occasions.  Tr. 18.  
PECO’s witness, Mr. Lerro, indicated that there was wiring to the main circuit box at the Service Address that was consistent with what an electrician would use when doing work on a property.  Tr. 89-90; See also Photograph from Complainant’s Exh. 1.  Mr. Lerro also testified that the service technician found the thermostat in the on position for the heater during her investigation in April 2013 and also found the main breaker on for the house.  Tr. 86-87.  PECO is entitled to payment for services rendered at the Service Address.  Where it is determined that a customer has used the utility service supplied by utility provider, then the provider is entitled to be paid for the utility used.  Roderick Berry v. Philadelphia Gas Works, F-01184412, 2004 Pa. PUC LEXIS 27 (Final Order entered April 15, 2004).  There is no dispute that the account is under the Complainants’ names and that as such, they are responsible for service in accordance with the law.  See 66 Pa.C.S. § 1407.  

Further, the PECO witness, Mr. Lerro, stated that the technician performed a cost estimate and a passing load test at the Service Address on April 16, 2013.  Tr. 80, 85; PECO Exh. 4.  The technician found potential usage based on the appliances present at the Service Address of 2,010 kilowatts per month.  Tr. 83; PECO Exh. 4.  The increase in usage between November 2012 and April 2013 is consistent with the seasonal usage.  Tr. 90-92.  There was no evidence of faulty wiring at the Service Address because usage at the property was consistent with seasonal usage and not constant extremely high usage which would be present in a faulty wiring situation.  Tr. 93-94.  On December 9, 2013, the meter at the Service Address was exchanged for a new smart meter.  Tr. 67.  The meter that was removed from the Service Address was tested on December 10, 2013 and found to be 99.9% accurate which is within PECO and Commission standards.
  Tr. 96; PECO Exh. 7.  

The Complainants have failed to establish their burden of proof in this matter.  While I sympathize with their circumstances, PECO is still entitled to payment for the electric service that was provided to the Service Address from July 2012 and onward because the service for that address was and is under their name.  The usage during the time period at issue is in line with electrical appliances and tools found at the Service Address at the time of the investigation.  The meter at the Service Address was properly functioning.  The usage is consistent with seasonal usage and there was no evidence of faulty wiring.  Based on all of the above, the Complainants’ Complaint must be dismissed.  

CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the 

smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

4.
Complainants have not sustained their burden of proof regarding their request for a credit to their account.

ORDER



THEREFORE,



IT IS ORDERED:

1. That the formal Complaint filed by Kenneth and Tammy Williams against PECO Energy Company at Docket No. C-2013-2383376 is dismissed.

2. That the Secretary’s Bureau shall mark Docket No. C-2013-2383376 closed.

Date: August 18, 2014





/s/












Marta Guhl









Administrative Law Judge

� 	PECO disconnected service on April 22, 2011 and cancelled all bills back to the December 8, 2010 to January 11, 2011 billing period.  See PECO Exh. 1.  





� 	DataRaker is a service PECO utilizes that tracks usage on a meter on a daily basis with daily readings and then charts that usage.  Tr. 61-62.


� 	The appliances found at the Service Address included a furnace fan, oil burner motor, space heater, contractor tools (saw and hand tools), indoor and outdoor lighting.  Potential winter usage for the Service Address was 2010 kWh.  PECO Exh. 4.  


� 	According to 52 Pa.Code § 57.20(c) of the Commission regulations, no meter which has an error in registration of more than 2.0% at light load or heavy load may be placed in service or allowed to remain in service without adjustment. 
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