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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is a Joint Petition for Interlocutory Review and Answer to Material Questions (Joint Petition) filed on September 11, 2014, by the Bureau of Investigation and Enforcement (I&E), Snyder Brothers, Inc. (SBI) and the Pennsylvania Independent Oil and Gas Association (PIOGA) in the above-captioned proceeding.  In the Joint Petition, the Parties seek interlocutory Commission review and answer to the following Material Questions:

(1) Whether an unconventional gas well which produces less than a daily average of 90,000 cubic feet of gas in only one month of a calendar year is a stripper well within the meaning of that term as set forth in 58 Pa. C.S. § 2301, and not subject to the impact fee for that year?  
(2) Whether Act 13 [of 2012, the Unconventional Gas Well Impact Fee Act (Act 13)] impact fees are fees or “taxes”?

SBI and PIOGA request the Commission to answer Material Question Number 1 in the affirmative.  I&E requests the Commission to answer Material Question Number 1 in the negative.  As for Material Question Number 2, SBI and PIOGA request the Commission to find that Act 13 impact fees are taxes; I&E requests an answer that the impact fees are fees and not taxes.  Joint Petition at 1-2.  

		For the reasons more fully discussed below, we shall decline to answer the Material Questions.

History of the Proceeding	

		Act 13 authorizes the Commission to collect, administer and distribute fees collected from unconventional gas well producers.  This matter involves an interpretation of Act 13 and the definition of a “stripper well.”[footnoteRef:1]  Lower producing wells classified as “stripper wells” are not subject to impact fees and administrative charges under Act 13.   [1:  	A “stripper well” is defined, in relevant part, as an “unconventional gas well incapable of producing more than 90,000 cubic feet of gas per day during any calendar month….” 58 Pa. C.S. § 2301.  ] 


On January 17, 2014, I&E filed a Complaint alleging that in calendar year 2011, SBI failed to identify twenty-four of its unconventional vertical gas wells and pay impact fees and administrative charges on those wells.  In addition, the I&E Complaint alleged that for calendar year 2012, SBI failed to identify twenty-one of its unconventional vertical gas wells and pay impact fees and administrative charges on those wells.  In its Complaint, I&E requested that the Commission order SBI to pay the past due impact fees plus interest and administrative charges totaling $507,586 and a civil penalty of $50,000.

On February 5, 2014, SBI filed an Answer with New Matter requesting that the Commission dismiss I&E’s Complaint with prejudice.  In its Answer, SBI denied that it failed to identify any unconventional vertical gas wells or to pay any impact fees or administrative charges for calendar years 2011 and 2012. 

In its New Matter, SBI averred that it submitted annual reports to the Commission for calendar years 2011 and 2012, as required by Act 13.  According to SBI, it accurately identified all of its unconventional vertical gas wells and correctly paid the impact fees and administrative charges on those wells, as required by Act 13.

On February 11, 2014, PIOGA filed a petition to intervene in this proceeding, pursuant to Sections  5.72 to 5.75 of our Regulations, 52 Pa. Code §§ 5.72-5.75.

On February 27, 2014, I&E filed a reply to SBI’s New Matter.  By Order dated March 24, 2014, Administrative Law Judge (ALJ) David A. Salapa granted PIOGA’s petition to intervene.

I&E filed an initial Petition for Interlocutory Review on June 4, 2014 (Petition).[footnoteRef:2]  In the Petition, I&E requested that the Commission adopt its interpretation of a stripper well to exclude an unconventional well that is capable of producing 90,000 cubic feet (cf) of gas average per day in any month in a calendar year.  I&E asserted that a vertical unconventional gas well producing more than 90,000 cf average per day in any month during the calendar year obviously is capable of producing more than 90,000 cf average per day and is, therefore, not a stripper well, making it subject to the applicable impact fees and administrative charges.  Petition at 3. [2:  	I&E’s Petition requested that the Commission answer the following Material Question in the affirmative:

Whether an unconventional gas well that produces more than 90,000 [cf] average per day in any given month during a calendar year is properly subject to the impact fees and administrative charges applicable to said well under Act 13?] 


On June 9, 2014, SBI filed a Response to the Petition requesting that the Commission deny the Petition or, alternatively, afford SBI the opportunity to fully address the merits of I&E’s Material Question.  Response at 8.  Thereafter, on June 13, 2014, PIOGA filed a Brief in Opposition to the Petition requesting that the Commission reject I&E’s Petition as improper and return it to the ALJ for disposition.  Alternatively, PIOGA argued that the Commission should answer the Material Question in the negative and enter an order dismissing the prosecution.  PIOGA Brief at 8.

		On June 17, 2014, I&E filed a Brief in Support of its Petition.  By Secretarial Letter issued June 19, 2014, the Commission waived the thirty-day consideration period for review of the Petition set forth in Section 5.303 of its Regulations, 52 Pa. Code § 5.303.  Also on June 19, 2014, SBI filed a Motion for Summary Judgment (Motion) and brief in support of the Motion.  Attached to the Motion was a joint stipulation of facts by SBI, I&E and PIOGA.  According to its Motion, SBI accurately identified all of its unconventional vertical wells for calendar years 2011 and 2012 and correctly paid the impact fees and administrative charges on those wells as required by Act 13.  SBI argued that it does not owe outstanding impact fees and administrative charges and requested that the Commission dismiss I&E’s Complaint and enter judgment in its favor.  Motion at 3-6.

On June 20, 2014, I&E filed a Petition for Stay, requesting that ALJ Salapa stay the deadlines established in the proceeding until the Commission has rendered a final decision on the Petition.  Petition for Stay at 3.

		By Order dated July 7, 2014, ALJ Salapa granted I&E’s Petition for Stay and suspended the proceedings and litigation schedule pending a Commission decision on the Petition.  

		On July 24, 2014, we issued an Order declining to answer I&E’s Petition (July 2014 Order).  In the July 2014 Order, we noted that I&E requested interlocutory review to expedite the proceeding.  However, we determined there was no allegation that interlocutory review would help prevent some irreparable harm or prevent substantial prejudice.  Further, we concluded there was no compelling reason to prevent the normal review process and believed the Commission should have the benefit of an Initial Decision which considers all of the issues raised in this proceeding.  In addition, given the statutory deadlines for collection of impact fees (by April 1st) and distribution of the impact fees (by July 1st), we found that interlocutory review at that time was not necessary.  July 2014 Order at 9-10.  

		On July 28, 2014, I&E filed an answer and supporting brief in response to SBI’s Motion.  I&E’s answer admitted to most of SBI’s allegations in its Motion.  However, it argued that SBI owes the outstanding impact fees and administrative charges and requested the denial of the Motion.  I&E’s Answer to Motion at 1-3.[footnoteRef:3]   [3:  	On August 11, 2014, PIOGA filed a Motion to Strike a purported unsupported allegation in I&E’s brief in response to SBI’s Motion.  According to PIOGA, I&E contended that SBI’s and PIOGA’s interpretation of Act 13 would greatly reduce the amount of fees and distributions under Act 13.  PIOGA argued that, although its interpretation would greatly reduce the fees owed by SBI, it does not follow that other producers would experience a similar reduction under its interpretation.  Thus, PIOGA requested that the Commission strike the reference from I&E’s brief.  I&E did not file an answer to PIOGA’s Motion to Strike.  ] 


		On August 27, 2014, ALJ Salapa issued an Order (S.J. Order) denying SBI’s Motion and directing that hearings be conducted to produce evidence limited to whether the amount of impact fees, interest, penalties and administrative charges was correctly calculated.  Additionally, the hearings would address whether the requested civil penalty is appropriate.[footnoteRef:4]   [4:  	In addressing PIOGA’s Motion to Strike, the ALJ acknowledged that PIOGA correctly asserted that there is no evidentiary support at this stage of the proceeding in support of the contention that the interpretation of SBI and PIOGA would greatly reduce the amount of fees collected and distributed under Act 13.  In addition, the ALJ noted PIOGA’s admission that the position proffered by SBI and PIOGA would greatly reduce the impact fees due from SBI.  Rather than strike the reference to I&E’s arguments altogether, however, the ALJ stated that he would limit the reference to the reduction of the amounts due from SBI. S.J. Order at 10.   ] 


		As discussed above, the Parties filed the Joint Petition on September 11, 2014.  On September 22, 2014, I&E and PIOGA filed briefs in support of the Joint Petition.  SBI did not file a supporting brief.  

Discussion

		We begin our discussion by addressing whether the Joint Petition meets the standards for interlocutory review.  During the course of a proceeding and pursuant to the provisions of 52 Pa. Code § 5.302, a party may seek interlocutory review and answer to a material question which has arisen or is likely to arise.  The standards for interlocutory review are well established.  Section 5.302 of our Regulations, 52 Pa. Code § 5.302, requires that the petition “state . . . the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”  The pertinent consideration is whether interlocutory review is necessary in order to prevent substantial prejudice that is, the error and any prejudice flowing therefrom could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corp. and GTE Corp., Docket No. A-310200F0002, et al. (Order entered June 10, 1999); Pa. PUC v. Frontier Communications of Pa. Inc., Docket No. R‑00984411 (Order entered February 11, 1999); In re: Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985).  

Pursuant to 52 Pa. Code § 5.303, the Commission may take one of the following courses of action on requests for interlocutory review and answer to a material question:

(1)	Continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the parties.

(2)	Determine that the petition was improper and return the matter to the presiding officer.

(3)	Decline to answer the question.

(4)	Answer the question.

Generally, Petitions for Interlocutory Review are not favored, as the preferred approach is to permit proceedings to move forward in the normal course in order to provide all parties, the presiding officer, and the Commission with a full opportunity to develop the record, brief issues, and present arguments at each stage.  Re:  Philadelphia Gas Works Universal Service and Energy Conservation Plan, Docket No. M-00072021 (Order entered October 23, 2009), at 3.

The interlocutory review standard has also been interpreted in In re: Application of Knights Limousine Service, Inc., 59 Pa. P.U.C. 538 (1985), where the Commission stated that it does not routinely grant interlocutory review except upon a showing by the petitioner of extraordinary circumstances or compelling reasons.  The Commission has determined that such a showing may be accomplished by a petitioner by its proving that, without such interlocutory review, some harm would result which would not be reparable through normal avenues, that the relief sought should be granted now, rather than later, and that granting interlocutory review would prevent substantial prejudice or expedite the proceeding.  Pa. PUC v. Philadelphia Gas Works, Docket Nos. P-2009-2097639 and R-2009-2139884 (Order entered April 15, 2010) (PGW Order).

ALJ’s Decision 

		In his Order, ALJ Salapa agreed with SBI that there is no factual dispute as to the amount of gas produced by SBI’s wells and therefore no dispute as to the material facts of the case.  Nonetheless, the ALJ concluded that SBI was not entitled to judgment as a matter of law.  S.J. Order at 16.

In its Motion, SBI argued that the definition of “stripper well” under Section 2301 of Act 13, 58 Pa. C.S. 2301, is sufficiently clear and unambiguous and that there is no need to resort to the methods of statutory interpretation under 1 Pa. C.S. 
§ 1921(b).   SBI contended that the definition plainly states that a stripper well is one that cannot produce 90,000 cf of gas per day in any month during the reporting period.  According to SBI, a well that produces less than 90,000 cf of gas per day in any single month during the reporting period is a stripper well even if the well produces more than 90,000 cf per day for each of the remaining months.  S.J. Order at 13-14.
I&E countered that the use of the word “any” in the definition of stripper well renders the definition ambiguous because “any” can mean either “one or another taken at random” or “every.”  In support of its argument, I&E noted that the Commission received numerous inquiries from natural gas producers asking how to determine which vertical wells qualified as stripper wells.  In response, the Commission issued orders addressing the questions.[footnoteRef:5]  I&E argued that if the statute was free from ambiguity, the natural gas producers would not have filed their inquiries.  Thus, I&E asserted that because the definition is ambiguous, the Commission must examine the statutory construction factors under 1 Pa. C.S. § 1921(c).[footnoteRef:6]  S.J. Order at 14. [5:  	See, Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act, Implementation Order Regarding Chapter 23, Docket No. M-2012-2288561 (Order entered May 10, 2012) (Implementation Order); and Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act, Reconsideration Order Regarding Chapter 23, Docket No. M-2012-2288561 (Order entered July 19, 2012) (Reconsideration Order).]  [6:  	That section provides:

(c)  Matters considered in ascertaining intent.--When the words of a statute are not explicit, the intention of the General Assembly may be ascertained by considering, among other matters:
(1)  The occasion and necessity for the statute.
(2)  The circumstances under which it was enacted.
(3)  The mischief to be remedied.
(4)  The object to be attained.
(5)  The former law, if any, including other statutes upon the same or similar subjects.
(6)  The consequences of a particular interpretation.
(7)  The contemporaneous legislative history.
(8)  Legislative and administrative interpretations of such statute.] 


In applying the factors, I&E contended that the objective of Act 13 is to provide relief to municipalities impacted by unconventional gas wells.  I&E warned that this objective would be frustrated by exempting active producing wells from paying impact fees because their production falls below 90,000 cf of gas per day for one month out of twelve.  Next, I&E claimed that SBI’s interpretation of the definition would favor SBI’s private interest of increased revenue over the public interest of providing relief to municipalities affected by drilling.  Id. at 15.  

Further, I&E argued that the legislative history of Act 13 supports its interpretation of the definition of a stripper well.  An earlier version of the bill defined stripper well as a well “incapable of producing more than 90,000 cubic feet of gas per day during a calendar month….”  H.B. 1950, Session of 2011, Printer’s No. 2837(Pa. 2011).  The bill was later amended to substitute “any” for “a” in the definition.  H.B. 1950, Session of 2011, Printer’s No. 3048 (Pa. 2012).  According to I&E, if the General Assembly had intended the definition of stripper well proffered by SBI, it would have retained the word “a” in the definition.  Instead, I&E contends the General Assembly, by changing “a” to “any,” intended a stripper well to be one in which production falls below 90,000 cf per day in each calendar month in the reporting period.  S.J. Order at 15.

Finally, I&E stated that the Commission’s interpretation of stripper well supports I&E’s position.  For example, I&E cited to the Reconsideration Order and Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act, Proposed Rulemaking Order, Docket No. L-2013-2375551 (Order entered October 17, 2013) (Rulemaking Order), in which the Commission stated that if production exceeds 90,000 cf per day in any calendar month during a calendar year, that well is subject to Act 13’s fees.  S.J. Order at 16.

		The ALJ agreed with I&E’s arguments that the definition of stripper well was ambiguous and noted that the Commission needed to issue an Implementation Order, a Reconsideration Order and a third order, Act 13 of 2012-Implementation of Unconventional Gas Well Impact Fee Act, Docket No. M-2012-2288561, (Clarification Order entered December 20, 2012) , in order to implement the provisions of Act 13.  This, according to the ALJ, indicated there was a substantial disagreement regarding the interpretation and implementation of Act 13.  Id.  

		The ALJ also found relevant the fact that the Commission had to interpret the terms stripper well and vertical gas well in the Reconsideration Order after various entities, including PIOGA, filed petitions for reconsideration of the Implementation Order.  In the Reconsideration Order, the Commission determined that if a vertical gas well produces more than 90,000 cf per day in any calendar month in a calendar year, that well is subject to the impact fee.  Additionally, the Rulemaking Order clarified that if a vertical gas well produces gas in quantities greater than a stripper well in only one month of a calendar year, that well will be subject to the impact fee for that year.  S.J. Order at 16.  According to the ALJ, these Commission pronouncements are entitled to deference:
As the entity charged with implementing and enforcing the provisions of Act 13, the Commission’s interpretation of the provisions of Act 13 is entitled to great deference.  The Commonwealth Court of Pennsylvania has held that the Commission’s interpretation of the Public Utility Code, for which it has enforcement responsibility is entitled to great deference and should not be reversed unless clearly erroneous.  Energy Conservation Council of Pa. v. Pa. Pub. Util. Comm’n, 995 A.2d 465 (Pa. Cmwlth. 2010); 1-A Realty v. Pa. Pub. Util. Comm’n, 63 A.3d 480 (Pa. Cmwlth. 2013).  Since the Commission is charged with implementing and enforcing the provisions of Act 13 and its interpretations of the terms “stripper well” and “vertical gas well” are not clearly erroneous, its interpretations of these terms are entitled to similar deference.
Id. at 16-17.
  
		In the alternative, SBI argued that the impact fee is the imposition of a tax because it generates revenue and the term stripper well is part of the definition of what is taxable.  SBI contended that any ambiguity regarding the definition of stripper well should be strictly construed in favor of the taxpayer or SBI. Id. at 17.
		I&E denied that the impact fee is a tax and argued that the term stripper well should not be construed in favor of SBI.  In support, I&E cited to Section 2318 of Act 13, 58 Pa. C.S. § 2318, which requires the Secretary of the Commonwealth, upon imposition of a severance tax on unconventional gas wells in Pennsylvania, to publish notice in the Pennsylvania Bulletin.  I&E argued that this shows the General Assembly intended to differentiate between the impact fee imposed by Act 13 and a tax.  In addition, I&E asserted that the purpose of Act 13’s impact fees are to offset the impact on municipalities in which drilling is taking place and not to generate revenue.  S.J. Order at 17. 
		The ALJ agreed with I&E that the impact fee is not a tax.  First, the ALJ stated that the mere fact that the impact fee generates revenue does not render it a tax.  Noting that not every fee levied by a Commonwealth agency is a tax, the ALJ cited to the Commission authority to impose a civil penalty under Section 3301 of the Code, 66 Pa. C.S. § 3301.  Although the civil penalty generates revenue for the Commonwealth, no one would characterize the civil penalty as a tax solely on the basis that it generates revenue, according to the ALJ.  Further, the ALJ stated that the impact fee does not raise revenue for the general fund of the Commonwealth or its municipalities.  Instead, the money raised is distributed to the municipalities to offset the impact of drilling within the municipalities.  Because the impact fee does not raise money for the general welfare or contribute to the general fund of either the Commonwealth or the municipalities, the ALJ determined that the impact fee is not a tax.[footnoteRef:7]  Thus, the ALJ concluded that any ambiguity in the term stripper well should not be strictly construed in favor of SBI. S.J. Order at 17-18. [7:    	In support, the ALJ cited to Wheeling and Lake Erie Railway Co. v. Pa. PUC, 141 F.3d 88 (3d Cir. 1998).   ] 

	
Positions of the Parties

		The Parties state that the Commission, by accepting the Joint Petition and answering the Material Questions “may obviate the need for further proceedings before the ALJ, thus expediting a final outcome to these proceedings.”  Additionally, the Parties contend that answers to the Material Questions will be beneficial because they will “further the possibility that the issue of the proper interpretation of the term ‘stripper well’ can be resolved before the next annual payment of such fees is due [on] April 1, 2015.”  Joint Petition at 2-3.  

		In its brief in support of the Joint Petition, I&E contends that, because the current proceeding is essentially a legal question, the Commission’s answers to the Material Questions would prevent substantial harm to the Respondent and greatly expedite the conduct of the proceeding.  According to I&E, if the Commission declines review and the typical administrative process is followed, there will likely be no final resolution to this issue before SBI’s next impact fees are due on April 1, 2015.  I&E Brief at 3.

I&E also cites to ALJ Salapa’s Order, denying SBI’s request to escrow the disputed impact fees and administrative charges, and notes that Act 13 provides no mechanism by which SBI may escrow impact fee funds or receive a refund for payments later determined not to be owed.  Additionally, I&E explains that Act 13 directs the Commission to charge interest and penalties on untimely payments.[footnoteRef:8]  If there is a delay in the resolution of the case and if SBI does not prevail, I&E asserts that SBI will likely need to pay additional interest and penalties it would not have otherwise owed.  Furthermore, I&E argues that, if it prevails in the case, municipalities entitled to impact fee disbursements under Act 13 will be harmed by the untimely receipt of funds they would have otherwise received under an expedited consideration of the case.  However, I&E admits that quantifying the harm to affected municipalities would not be an easy matter.  I&E Brief at 3-4. [8:  	I&E cites to Section 2308 of Act 13:

Assessment.-- The commission shall assess interest on any delinquent fee at the rate determined under section 2307(a) (relating to commission). 
Penalty.--  In addition to the assessed interest under subsection (a), if a producer fails to make timely payment of the fee, there shall be added to the amount of the fee due a penalty of 5% of the amount of the fee if failure to file a timely payment is for not more than one month, with an additional 5% penalty for each additional month, or fraction of a month, during which the failure continues, not to exceed 25% in the aggregate.

58 Pa. C.S. § 2308.  ] 


		Finally, I&E contends that ALJ Salapa has already agreed with the Commission’s interpretation of a stripper well in the Order denying the Motion and that, by failing to accept the Joint Petition, “the Commission will force the parties to expend time and financial resources in proceeding along a time consuming path involving hearings, exceptions, and petitions for reconsideration.”  In contrast, I&E believes the Commission’s consideration of the Joint Petition may provide an expedited mechanism for ultimate disposition.  Id. at 4.[footnoteRef:9] [9:  	With regard to the merits of the Material Questions, I&E essentially reasserts its arguments in opposition to SBI’s Motion, which are summarized in the ALJ’s Decision section, above.  ] 


In its brief in support of the Joint Petition, PIOGA briefly repeats the general contention of the Parties that by granting Interlocutory Review and answering the Material Questions, the Commission may obviate the need for further proceedings and expedite review of the proceeding.  PIOGA Brief at 2.

In addition, PIOGA argues that, if there is any ambiguity in the meaning of the word “any” in the stripper well definition, the Commission has resolved the ambiguity in favor of the position of PIOGA and SBI by interpreting the word “any” to mean “one.”  In support, PIOGA cites to the following discussion in the Rulemaking Order pertaining to nonproducing unconventional gas wells:
In order for the Commission to determine whether a vertical gas well is subject to the impact fee, producers must verify certain production information for the corresponding reporting year to the Commission to ensure that a particular well qualifies as a vertical gas well and is therefore subject to the fee.  July 19, 2012 Reconsideration Order at 5.  All vertical gas wells on the Department of Environmental Protection’s (DEP) spud list as of December 31 of each year will be subject to the fee for that year unless the producer verifies to the Commission that a particular well did not produce natural gas in quantities greater than that of a stripper well during any calendar month in the reporting year.  Id.  This means that even if a vertical gas well produces natural gas in quantities greater than that of a stripper well in only one month of a calendar year, that vertical well will be subject to the fee for that year.  Id.  Producers must verify on their annual producer report forms filed with the Commission, by April 1 of each year, certain production level information for all vertical gas wells for which a fee is not due.  Id.   

Rulemaking Order at 8 (footnotes omitted) (PIOGA’s emphasis in underline).  PIOGA contends that this interpretation of the word “any” to mean “one” is correct under the fundamental rules of statutory construction.  In contrast to I&E’s argument that “any” means “every,” PIOGA states that the primary, common and approved usage or plain meaning of the word “any” is “one.”  According to PIOGA, the Commission by its pronouncement in the Rulemaking Order has resolved the alleged ambiguity of the definition of stripper well by determining that the phrase “any calendar month” means “one calendar month.”  PIOGA Brief at 3-4.  

		Next, PIOGA argues that the Commission has incorrectly implemented its correct interpretation of the word “any.”  PIOGA contends that the Commission does not implement the word “any” along with the word “incapable” as it appears in the definition of stripper well.  Rather, PIOGA claims that the Commission implements it with respect to the well’s “capability” in the context of the vertical gas well definition.  According to PIOGA, this implementation “turns the statutory definition of stripper well on its head by focusing on what a vertical gas well is capable of producing during any one calendar month rather than what it is incapable of producing during any one calendar month.”  Id. at 5-6.  

		Furthermore, PIOGA claims that the Commission’s implementation of the definition of stripper well is not entitled to deference because: (1) Chapter 23 of Act 13 is a new, sui generis statute and the Commission has no particular expertise in interpreting its provisions; (2) the meaning of a statute is a question of law for the court and, when an agency’s interpretation does not track the meaning of the statute, or is violative of legislative intent, the court disregards the regulatory interpretation; and (3) unlike Chapter 33 of Act 13, there is no express authority or directive that the Commission promulgate regulations to implement Chapter 23.  PIOGA Brief at 6-8.

		Finally, PIOGA argues that the statutory construction rules require the interpretation of the stripper well definition asserted by SBI and PIOGA.  According to PIOGA, it is clear from all of the provisions in Chapter 23 of Act 13 that the purpose is not to subject stripper wells to impact fees and administrative charges.  Moreover, PIOGA contends that I&E’s reliance on the change of the word “a” to “any” in the final version of bill is negated by the word “a” in Section 2302(d)(3) of Act 13 pertaining to 


restimulated unconventional gas wells.[footnoteRef:10]  Additionally, PIOGA cites to references in the Conference Committee Report on H.B. 1950 which it believes confirms the legislative intent to not impose impact fees on wells qualifying as stripper wells.  PIOGA Brief at 8-9. [10:  	Section 2302(d)(3) provides: 
As used in this subsection, the term “substantial increase in production” means an increase in production amounting to more than 90,000 cubic feet of gas per day during a calendar month.  

58 Pa. C.S. § 2302(d)(3).  ] 


Disposition

Upon review, we decline to answer the Material Questions set forth in the Petition.  As emphasized in our July 2014 Order, interlocutory review is not routinely granted except upon a showing of extraordinary circumstances or compelling reasons.  Again, such a showing may be accomplished by proving that some harm would result which would be irreparable through normal procedural avenues, that relief should be granted now rather than later, and that granting interlocutory review would prevent substantial prejudice or expedite the proceeding.  PGW Order at 5.  

In this proceeding, we are not persuaded that interlocutory review will help to prevent some irreparable harm or substantial prejudice.  The Joint Petition simply contends that the Commission’s answers to the Material Questions “may obviate” the need for further proceedings and thereby further the “possibility” that the dispute will be resolved prior to the due date of the next round of impact fee payments on April 1, 2015.  These statements are speculative and do not satisfy the standards for interlocutory review.  

In its brief, I&E makes similar arguments that if the Commission declines review, and the normal administrative process is followed, a resolution of this dispute is unlikely prior to April 1, 2015.  This, I&E claims, may prejudice SBI because there is no mechanism under Act 13 for producers to escrow impact fees and charges or to receive refunds for payments later determined not to be owed.  Moreover, because Section 2308 of Act 13, 58 Pa. C.S. § 2308, imposes mandatory interest and penalties for the failure to make timely payments of impact fees, I&E asserts that SBI may be required to pay additional interest and penalties if the proceeding is not resolved prior to April 1, 2015.  Here, I&E’s argument is contingent on two possibilities: (1) that the proceeding will not be resolved prior to the next due date for impact fees; and (2) SBI will not prevail in this matter.  If either of these contingencies does not occur (i.e., the proceeding is resolved prior to April 1, 2015, or I&E’s Complaint is sustained), I&E’s arguments claiming prejudice to SBI would be moot.  Thus, these arguments are insufficient for purposes of requesting interlocutory review and fail to show that SBI will suffer irreparable harm or substantial prejudice.  

Additionally, I&E claims that, if it prevails, municipalities entitled to impact fee disbursements would suffer prejudice because of the late receipt of such funds.  However, I&E appears to recognize the uncertainty of this argument by admitting that such harm would be difficult to quantify.  Because there is no record evidence to support this allegation, we will reject it.  

Moreover, we find I&E’s contention that the Commission, by declining to authorize interlocutory review, is forcing the Parties to expend unnecessary time and financial resources to be meritless.  We are not forcing the Parties to take any action, but rather are ruling on the Joint Petition which we find fails to satisfy the standards for interlocutory review consistent with prior Commission decisions.[footnoteRef:11]   [11:  	In actuality, it is I&E’s filing of the prior Petition and the Parties’ filing of the present Joint Petition that have caused delay in this proceeding and the ultimate resolution of this dispute.  We note that ALJ Salapa had scheduled a Second Prehearing Conference for September 25, 2014, in preparation for a further hearing on the limited issues of whether the amount of impact fees, interest, penalties and administrative charges were correctly calculated and on the requested civil penalty.  Subsequent to the Parties’ filing of the Joint Petition, the Second Prehearing Conference was cancelled.  ] 


Finally, it is worth noting that the first Material Question presented is essentially the same question that the Commission declined to answer less than three months ago.  July 2014 Order.  We see no change in circumstances, or other compelling reason, to reach a different conclusion at this time.

Accordingly, under the present procedural stage of this case, we find no compelling reason to preempt the normal review process.  Assuming there are no further delays by the Parties and given the timeframe for impact fee collections and disbursement, we do not believe that interlocutory review is necessary at this stage of the administrative litigation process.  

Conclusion

Based on our review of the instant Joint Petition and the Briefs in Support thereof, we shall decline to answer the Material Questions; THEREFORE,

		IT IS ORDERED:

1. That, with regard to the Joint Petition for Interlocutory Review and Answer to Material Questions, filed by the Bureau of Investigation and Enforcement, Snyder Brothers, Inc., and the Pennsylvania Independent Oil and Gas Association on September 11, 2014, we decline to answer the following Material Questions:

(1) Whether an unconventional gas well which produces less than a daily average of 90,000 cubic feet of gas in only one month of a calendar year is a stripper well within the meaning of that term as set forth in 58 Pa. C.S. § 2301, and not subject to the impact fee for that year?  
(2) Whether Act 13 [of 2012, the Unconventional Gas Well Impact Fee Act] impact fees are fees or “taxes”?


2. That this matter is returned to the Office of Administrative Law Judge.
[image: ]
BY THE COMMISSION


					Rosemary Chiavetta
					Secretary

ORDER ADOPTED:  October 2, 2014
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