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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of Jeffrey Jakubik (Complainant) filed on July 17, 2014, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Christopher P. Pell issued on June 27, 2014, in the above-captioned proceeding.[footnoteRef:1]  Replies to Exceptions were filed by PECO Energy Company (PECO or the Company) on July 25, 2014.  For the reasons stated below, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision dismissing the Complaint. [1:  	On July 18, 2014, the Commission’s Secretary’s Bureau issued a letter to the Parties stating that the Complainant’s timely filed Exceptions did not contain a certificate of service or other indication that he served the Respondent with the Exceptions.  Thus, the Secretary’s Bureau enclosed a copy of the Exceptions and notified the Respondent that any Replies to Exceptions were due by July 28, 2014. 
] 


[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On September 3, 2013, the Complainant filed a Formal Complaint (Complaint) against PECO.  This Complaint is a timely appeal of a Bureau of Consumer Services informal decision at BCS Case No. 3127555, issued on August 14, 2013.[footnoteRef:2]   [2: 	 	The Bureau of Consumer Services informal decision indicated that the bills from PECO to the Complainant are correct as rendered and ordered the Complainant to pay the total balance due immediately to avoid termination and to pay all future bills as rendered or contact PECO for the reinstatement amount for the previously defaulted agreement.  ] 

 
In his Complaint, the Complainant placed check-marks in the boxes indicating “the utility is threatening to shut off my service or has already shut off my service” and “other.”  The Complainant circled the portion reading “the utility is threatening to shut off my service.”  Under the “requested relief” section of the Complaint form, the Complainant requested that PECO “locate and post payments that were made and that cleared the bank to my PECO account.” Complaint at 2-3, I.D. at 1.

		On September 17, 2013, PECO filed an Answer to the Complaint (Answer) in which it admitted and denied certain allegations contained in the Complaint.  In its Answer, PECO indicated that although the Complainant alleged that his father-in-law paid $5,402.02 towards his account,  the payment was never posted or applied to his account and the Complainant never provided proof that the check cleared from a bank account.  Additionally, PECO averred that the Complainant’s balance at the time of its Answer totaled $7,417.93 and that his account activity statement demonstrated that the Complainant did not make regular payments.  Furthermore, while the Complainant did not request a Commission-issued payment agreement, PECO asserted that pursuant to Section 1405(c) of the Public Utility Code, 66 Pa. C.S. § 1405(c), he is not entitled to a Commission-issued payment agreement on his balance because it is comprised of Customer Assistance Program arrears.  Answer at 1-3, I.D. at 1-2.

		On April 3, 2014, a telephonic hearing was held in this matter.  The Complainant appeared pro se and testified.  PECO appeared and was represented by Shawane L. Lee, Esq., who presented the testimony of Dana McCollum, a Regulatory Assessor.  PECO offered nine exhibits (PECO Exhs. 1 through 9) during the hearing, which were all admitted into the record.  The record was left open for the Complainant to submit Complainant’s Exhibit 1, which was to be either a copy of the front and back of two cancelled checks referenced by the Complainant during the hearing, or a bank statement regarding these checks.  However, no exhibits were submitted by the Complainant and no explanations were offered by the Complainant for his failure to submit the proposed exhibits.  The record in this case contains a forty-page transcript and nine exhibits.  The record was closed on April 14, 2014.  I.D. at 3-4.

		In his Initial Decision, issued on June 27, 2014, the ALJ dismissed the Complaint.  I.D. at 10-11.  As noted, supra, the Complainant filed Exceptions on July 17, 2014, and PECO filed Replies to Exceptions on July 25, 2014.


Discussion

Legal Standards

		As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  Mill v. Pa P.U.C. 447 A.2d 1100 (Pa. Cmwlth. 1982).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to PECO.  If the evidence presented by PECO is of co‑equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d, 501 Pa. 433, 461 A.2d 1234 (1983).

While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

		We acknowledge that the format of the Complainant’s Exceptions does not strictly comply with Section 5.533(b) of our Regulations, 52 Pa. Code § 5.533(b), which requires that exceptions be numbered, identify the finding of fact and conclusions of law to which exception is taken, and cite to the relevant pages of the Initial Decision.  Nevertheless, particularly because the Complainant is appearing pro se, we will accept the Exceptions as filed pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.

ALJ Pell made twenty-five Findings of Fact and reached six Conclusions of Law.  I.D. at 4-6, 10-11.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Positions of the Parties

The Complainant maintained that PECO lost a sizeable payment made to the Company on his behalf by his father-in-law.  According to the Complainant, he was going through some financial difficulties, and his father-in-law had offered to help him out with payment of his outstanding electric bill.  The Complainant indicated that his father-in-law sent two checks, one in the amount of $5,450.02 and then an additional check for $1,000 to PECO.  The Complainant claimed that this payment was made and that copies of the cancelled checks were forwarded to PECO, as requested by the Company for verification of payment.  The Complainant also challenged PECO’s notifications of its intent to terminate his service for non-payment on the basis that he made the requisite payments to PECO. Tr. 7, I.D. at 7.  

PECO, on the other hand, indicated that despite several requests, the Complainant has never provided proof or evidence that the check cleared from a bank account.  PECO averred that the Complainant provided only the front side of a check from a Chase bank account which indicated a payment to PECO for $5,550.00.  According to PECO, the copy of the check provided by the Complainant did not list the name and address of the Chase bank account holder.  PECO alleged that the Complainant has failed to provide the reverse side of the check as requested by the Company.  In essence, the Complainant did not provide the requested bank statement or cancelled check to PECO for verification of the payment.  Tr. 18-20, 32-33; PECO Exh. 8, I.D. at 5.  

ALJ’s Initial Decision

In discussing this case, the ALJ identified the legal responsibility of PECO stating that PECO is required by law to provide the Complainant with adequate and reasonable service (electric service, in this case).  The ALJ further indicated that neither the Code nor the Commission’s Regulations requires public utilities to continuously provide service that is perfect but service that is reasonable and adequate.  In support, the ALJ quoted the relevant provisions of Section 1501 of the Code, 66 Pa. C.S. § 1501, as follows:

§1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.


In addition, the ALJ cited to the Commonwealth Court’s interpretation of Section 1501 in West Penn Power Co. v. Pa. Pub. Util. Comm’n, 478 A.2d 947, 949 (Pa. Cmwlth. 1984) :

We hold that in order for the PUC to sustain a complaint brought under this section, the utility must be in violation of its duty under this section.  Without such a violation by the utility, the PUC does not have the authority, when acting on a customer’s complaint, to require any action by the utility.  (footnote omitted).

I.D. at 8.  

		The ALJ averred that this case involves a determination of PECO’s actions as meeting a classification of inadequate service as described by the Complainant, which constitutes a violation of the Code.  In addition, the ALJ stated that in terms of the grounds for authorized termination of service, the Commission’s regulations provide in pertinent part that “[a] public utility may notify a customer and terminate service provided to a customer after notice as provided in §§ 56.91 – 56.100 (relating to notice procedures prior to termination) for . . . [n]on payment of an undisputed delinquent account.”  52 Pa. Code § 56.81(1).  I.D. at 8-9.

		The ALJ noted that the Complainant in this case did not dispute the amount PECO billed him for the electric services rendered, but challenged PECO’s handling of payments made towards his outstanding balance.  This led to the Complainant concluding that any attempt by PECO to terminate his electric service would be improper.  However, the ALJ concluded that despite being afforded several opportunities to provide proof or evidence of the said payments, the Complainant has failed to do so.  Therefore, the Complainant has failed to demonstrate that PECO received and misapplied his purported payments or that PECO provided him with inadequate service. I.D. at 9.

		Additionally, the ALJ further opined that despite claiming that PECO threatened to shut-off his electric service or had already shut-off his electric service, the Complainant failed to provide a copy of the shut-off notice.  Also, the Complainant did not dispute the bill in question and the amount he owes PECO.  Hence, the ALJ concluded by stating that the Complainant did not meet his burden of demonstrating that PECO improperly notified him of its intent to terminate his service pursuant to 52 Pa. Code § 56.81(1), or of demonstrating that the content of the notices issued to him failed to meet the notice requirements set out in 52 Pa. Code § 56.91. Id. at 9.

		The ALJ concluded as follows in his Initial Decision:

The record in this case demonstrates that the complainant has filed 10 separate lost bill investigations with PECO in the past four years.  The record further demonstrates that none of the complainant’s lost payment claims has ever been validated.  It appears that the complainant has discovered a way to delay PECO’s efforts to terminate his service for non-payment.  Regardless, the complainant did not meet his burden in this instance of demonstrating that PECO mishandled payments made towards his account, or that PECO improperly notified him of its intent to terminate his electric service.  

I.D. at 10.

		Consistent with the above findings, the ALJ recommended that the Complaint be denied in its entirety.  I.D. at 10.

Exceptions and Replies

		In his Exceptions, the Complainant maintains that his father-in-law faxed copies of the bank records to PECO as requested.  According to the Complainant, the bank records were faxed to PECO on three separate occasions with a notification of a successful delivery received by the father-in-law on all three occasions.  The Complainant identified PECO’s fax number to which the documents were faxed and claimed that his father-in-law also faxed a copy of the bank records to the Office of the Administrative Law Judge (OALJ) on April 7, 2014.  Exc. at 1.   

		In its Replies to the Complainant’s Exceptions, PECO submits that the Commission should uphold the Initial Decision and dismiss the Complainant’s Exceptions.  PECO contends that the Complainant’s Exceptions do not infer any alleged error of law or an abuse of discretion, in any way, by the ALJ in his Initial Decision. Rather, the Complainant filed Exceptions to the ALJ’s decision because he claims his father-in-law faxed a copy of the bank records to PECO on several occasions and to the OALJ on April 7, 2014.  PECO R. Exc. at 1-2.

		According to PECO, the Complainant has been using the lost payment dispute process since 2009 to avoid collection on his account.  PECO states that the Complainant reported the first loss payment on April 23, 2009, for $1,333.01.  The second lost payment was initiated by the Complainant on September 8, 2009, for $250.  The third lost payment was initiated by the Complainant on May 28, 2010, for $2,652.62.  The fourth lost payment was initiated by the Complainant on May 20, 2011, for $4,995, and a subsequent loss payment claim for $4,995.  PECO further indicates that the Complainant then started using the medical certificates and utility reports to keep his service on, and then embarked on the lost payment reports again.  PECO notes that the lost payment claims by the Complainant continued on August 10, 2012, for $3,077.52, September 10, 2012, for $4,995, November 19, 2012, for $3,868.65, and then the last one initiated by the Complainant for $5,450.02, which is at issue in the current Complaint.  PECO submits that it held collection and termination on the Complainant’s account for thirty days for each lost payment initiated by the Complainant.  PECO R. Exc. at 2.

		PECO contends that despite numerous requests from the Company and a request from the ALJ for proof of payment of the $5,450.02, the Complainant has consistently failed to oblige.  PECO further avers that the only proof of payment the Complainant has been able to provide so far, is the front side of a Chase Manhattan bank check in the amount of $5,550.00, with no name listed on the front of the check to indicate the account holder.  PECO states that the check provided by the Complainant also did not list an address of an account holder.  The Complainant has also failed to provide a cancelled check (the back of the check showing it was cashed) or evidence that the payment amount claimed by the Complainant cleared his father-in-law’s bank account.  With this, PECO believes that the Complainant will never submit proof to support the lost payments because no payments were made. PECO R. Exc. at 3.

Disposition

		Upon consideration of the record evidence in this proceeding, we will deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision.  It is clear from the evidence and testimony provided by PECO that the Complainant has been afforded several opportunities to prove that his father-in-law made the payments alleged by the Complainant.  Yet, the Complainant has not done so to date.   In his Exceptions, the Complainant alludes to a disconnect between the department at PECO receiving the faxes and the department investigating the lost payments as a reason for the problem.  However, the evidence on record indicates that the Complainant appears to be using the lost payment tactic to avoid making timely payment on his outstanding bill.  The Complainant was given an opportunity to simply provide the same information, which he claims to have faxed to PECO, to the ALJ so that it could be entered into the record in this proceeding.  However, he has failed to do so. 

Furthermore, although the Complainant alleges in his Exceptions that his father-in-law faxed copies of the bank records requested on three separate occasions, he never provided the time and date they were faxed or even any form of documentation to reflect the faxes were actually made.  The record in this proceeding reflects that the Complainant has been using the lost payment dispute process to avoid making payments on his account since 2009.  The record also demonstrates that despite several requests from the Company and even a request from the ALJ, the Complainant failed to provide or submit proof of the $5,450.02 payment he claimed his father-in-law made to PECO.

The record shows that the Complainant was able to produce only one piece of evidence to support his claim.  That evidence is the front side of a Chase Manhattan bank check indicating a payment to PECO for $5,550.00.  The record also indicates that this check did not list an address of an account holder.  Absent the provision of a cancelled check (the back of the check showing it was cashed) or a bank statement showing the amount cleared his father-in-law’s bank, there is no way of authenticating the payment alleged by the Complainant in this proceeding.

		In light of the above, we conclude that the Complainant did not meet his burden of proof that PECO provided unreasonable or inadequate service.  The Complainant failed to demonstrate that the payments he alleges were actually made.  The Complainant also continuously failed to provide evidence to corroborate his assertions even when he has been given several opportunities to show that these payments were made on his behalf.  Additionally, the Complainant failed to provide evidence that PECO provided unreasonable or inadequate service.  Likewise, the Complainant failed to demonstrate that PECO improperly notified him of its intent to terminate service under 52 Pa. Code § 56.81(1) or that the termination notices failed to meet the requirements under 52 Pa. Code § 56.91.


Conclusion

Consistent with the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision of ALJ Pell, which denies the Complaint in its entirety; THEREFORE,

IT IS ORDERED:

1. That the Exceptions of Jeffrey Jakubik, filed on July 17, 2014, to the Initial Decision of Administrative Law Judge Christopher P. Pell are denied, consistent with this Opinion and Order.

2. That the Initial Decision of Administrative Law Judge Christopher P. Pell, issued June 27, 2014, is adopted, consistent with this Opinion and Order.

3. That the Formal Complaint filed by Jeffrey Jakubik on September 3, 2013, against PECO Energy Company is dismissed in its entirety, consistent with this Opinion and Order.

4. That the record at Docket No. F-2013-2381878 shall be marked closed.
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Rosemary Chiavetta
Secretary


(SEAL)


ORDER ADOPTED: October 2, 2014

ORDER ENTERED:  October 2, 2014
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