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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of the Office of Consumer Advocate (OCA) filed on August 19, 2014, to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Conrad A. Johnson, issued July 30, 2014, relative to the above-captioned proceeding.  Replies to Exceptions were filed by Peoples Natural Gas Company, LLC – Equitable Division  (hereinafter referred to as Peoples – Equitable Division or Company) on August 29, 2014.  For the reasons set forth herein, we shall deny the OCA’s Exceptions and adopt the ALJ’s Recommended Decision that approves the Joint Stipulation that was submitted by Peoples – Equitable Division, the Bureau of Investigation and Enforcement (BI&E), the Office of Consumer Advocate (OCA) and the Office of Small Business Advocate (OSBA).[footnoteRef:1]   [1: 		The Joint Stipulation will permit the Company to modify the manner in which the DSIC applies to competitive customers so that it will “be applied equally to all customer classes, except that the Company may reduce or eliminate Rider E to any customers with competitive alternatives who are paying flexed or discounted rates and customers having negotiated contracts with the Company, if it is reasonably necessary to do so.”] 


[bookmark: _Toc385423060]History of the Proceeding

On January 29, 2013, Peoples – Equitable Division filed a Petition for Approval of a Distribution System Improvement Charge (DSIC Petition) pursuant to Section 1353 of the Public Utility Code (Code), 66 Pa. C.S. § 1353.  The DSIC Petition included a proposed Supplement No. 95 to Tariff Gas – Pa. P.U.C. No. 22, to introduce a DSIC Rider into the Company’s Tariff, to become effective April 1, 2013.  Peoples – Equitable Division also filed a Petition for Approval of its Long Term Infrastructure Improvement Plan (LTIIP Petition) pursuant to Section 1352 of the Code, 66 Pa. C.S. § 1352, on January 11, 2013.  Both the DSIC Petition and the LTIIP Petition were filed at Docket No. P‑2013-2342745.

On February 19, 2013, the Pennsylvania Independent Oil and Gas Association (PIOGA) filed a Petition to Intervene, and the OSBA filed an Answer and a Notice of Intervention.  Also on February 19, 2013, the OCA filed an Answer to the Petition, a Notice of Intervention, a Public Statement and a Formal Complaint (Complaint), which was filed at Docket No. C-2013-2348777.  In its Complaint, the OCA identified several preliminary concerns with the Company’s proposed surcharge.  One of the concerns involved the Company’s proposal to treat Natural Gas Production and Gathering Plant FERC accounts as “distribution system” property for the purposes of the DSIC and to apply the DSIC to the Company’s Appalachian Gathering Service class (Rate AGS).  The OCA’s Formal Complaint remained pending.

On March 13, 2013, the Company filed a Letter stating it did not oppose PIOGA’s intervention.  On April 29, 2013, the United States Steel Corporation (USSC) filed a Petition to Intervene in the DSIC proceeding.  On June 3, 2013, USSC petitioned to withdraw its intervention petition, and the withdrawal request was granted by the Commission.

By Opinion and Order entered July 16, 2013 (July 2013 Order), the Commission approved the Company’s LTIIP.  In the same Opinion and Order, the Commission also approved the Company’s DSIC Petition, subject to recoupment and/or refund pending the issuance of a Recommended Decision by an ALJ on certain matters.  More specifically, the July 2013 Order directed that the following issues be assigned for hearing and the preparation of a Recommended Decision:

a. Whether field lines that serve residential and commercial customers under Natural Gas Production and Gathering Plant FERC accounts are DSIC-eligible property;[footnoteRef:2] [2: 	This issue arose out of the OCA’s request that the accounts be examined fully to determine whether the plant qualified as DSIC-eligible property under Act 11.  July 2013 Order at 28-29.] 


b. Impact of accumulated deferred income taxes associated with DSIC investments; and

c. Calculation of state income tax component of the DSIC revenue requirement.

July 2013 Order, Ordering Paragraph 5 at 43-44.

On July 19, 2013, BI&E filed a Notice of Appearance in the proceeding.

On August 22, 2013, the ALJ convened a telephonic prehearing conference.  In attendance were counsel for the Company, PIOGA and the following statutory Parties: the OCA, the OSBA, and BI&E.  The OSBA requested that an additional issue be considered in the case: “Whether the Company’s DSIC should apply to all customers that currently pay less than 100 percent of the Company’s full tariff rate for delivery service.”  No one objected and the ALJ granted the OCA’s request to include the additional issue.

On December 18, 2013, in accordance with the litigation schedule established at the Prehearing Conference, the ALJ convened an evidentiary hearing  in Harrisburg, PA.  The Parties submitted prepared testimony and exhibits together with the affidavits of the sponsoring witness.  Also, at the evidentiary hearing, Equitable Gas Company, LLC (Equitable), which was the original petitioner, informed the Commission that Equitable had been acquired by Peoples Natural Gas Company, LLC (Peoples).  As such, Equitable no longer existed and was now a division of Peoples.  The merger established a different entity, Peoples – Equitable Division.  As a result  Peoples – Equitable Division was now a necessary Party to the proceeding.

On January 3, 2014, the Company submitted a Letter to the Commission’s Secretary’s Bureau specifically requesting that the Commission change the formal, legal caption for the proceedings from “Petition of Equitable Gas Company, LLC” to “Petition of Peoples Natural Gas Company, LLC – Equitable Division.”  The Company’s Letter was treated as a request to amend the DSIC Petition to substitute Peoples – Equitable Division as the petitioner in the proceeding.  The request was granted on January 22, 2014, by the ALJ’s First Interim Order and the caption of the proceeding was amended to substitute Peoples – Equitable Division as the petitioner at Docket No. P-2013-2342745.  The OCA’s Formal Complaint filed with the Commission at Docket No. C-2013-2348777 against the DSIC Petitioner was also amended to substitute Peoples – Equitable Division as the Respondent, and the Complaint was consolidated with Peoples – Equitable Division at Docket No. P-2013-2342745.

On January 22, 2014, Peoples – Equitable Division, BI&E, the OCA and the OSBA (collectively called the Parties) filed a Joint Stipulation Addressing One Issue (Joint Stipulation or Partial Settlement).  PIOGA filed a Letter stating that it did not oppose the Joint Stipulation, which resolved the issue raised by the OSBA as to whether the Company’s DSIC should apply to all customers that currently pay less than 100 percent of the Company’s full tariff rate for delivery service.  While the Parties reserved other disputed issues for briefing, only two of the three disputed issues referred by the Commission to the OALJ were briefed in light of the fact that the OCA withdrew its challenge to Peoples - Equitable Division’s inclusion of field lines serving residential and commercial customers under Natural Gas Production and Gathering Plant FERC accounts as DSIC-eligible property.

Furthermore, only Peoples – Equitable Division and the OCA elected to file Main Briefs and Reply Briefs on January 22, 2014, and February 21, 2014, respectively, on the remaining two issues (the treatment of accumulated deferred income taxes and the Company’s inclusion of a gross-up for state taxes) reserved for litigation.  

	On June 19, 2014, the ALJ issued a Second Interim Order to close the record in this matter.  The record includes a forty-eight page transcript and the Parties’ testimonies and exhibits.  The ALJ’s Recommended Decision was issued on July 30, 2014, wherein he recommended approval of the Joint Stipulation, thereby approving the Company’s DSIC, as modified by the terms of the Joint Stipulation.

As noted, Exceptions were filed by the OCA on August 19, 2014, and Replies to Exceptions were filed by Peoples – Equitable Division on August 29, 2014.

II.	Discussion of the Partial Settlement

A.	Terms and Conditions of the Partial Settlement

		The Settling Parties agreed to the Partial Settlement addressing “One Issue” related to a change to the tariff language discussed, infra.  The Settling Parties reserved for litigation the issue as to whether field lines should be included as DSIC-eligible property.  This issue stemmed from the OCA’s concern over whether certain gathering or field lines were DSIC-eligible property.  Although the OCA originally disagreed with the Company’s inclusion of field lines serving residential and commercial customers under Natural Gas Production and Gathering Plant FERC accounts as DSIC-eligible property, it later withdrew its opposition to this issue.[footnoteRef:3]  The other two issues reserved for litigation are issues related to the calculation of the DSIC charge, specifically, the impact of accumulated deferred income taxes (ADIT) and the calculation of state income taxes. [3:  	Section 5.94 of the Commission’s Regulations, 52 Pa. Code § 5.94, provides for a withdrawal of a pleading, in essence an issue, in a contested proceeding.
] 


		The Partial Settlement consists of the Proposed Stipulation of One Issue containing the terms and conditions of the Partial Settlement, and five Appendices.  Appendices A through D to the Partial Settlement are the Statements in Support of the Partial Settlement submitted by Peoples – Equitable Division, the OSBA, the OCA, and BI&E respectively.  Appendix E to the Settlement is a Letter submitted by PIOGA stating that it does not oppose the Partial Settlement. 

		The essential terms and conditions of the Partial Settlement are set forth in Sections II & III of the Partial Settlement.  Partial Settlement ¶¶ 12-15 at 3-4.  The Settling Parties agreed to the following terms and conditions: 

12.	Paragraph 4.E of the Company’s Rider E – DSIC presently reads as follows:

E.	All Customer Classes.  The DSIC shall be applied equally to Rate Schedules RS, GSS, GSL, GL, FDS, GDS, DDS, and AGS[footnoteRef:4] except that the DSIC rate may be reduced or eliminated for any customers with competitive alternatives and negotiated contracts.   [4:  	For clarification, the rate schedules are Residential Service (RS), General Service Small (GSS), General Service Large (GSL), Gas Lights (GL), Firm Delivery Service (FDS), General Delivery Service (GDS), Daily Delivery Service (DDS), and Application Gathering Service (AGS).  See Peoples – Equitable Division’s DSIC Petition, Appendix A, p.3.  ] 


13.	The OSBA filed testimony proposing changes to the above language concerning, specifically, the application of the DSIC to competitive customers, and, in resolution of this issue, the Parties agree that Paragraph 4.E should be modified to read as follows: 

E.	All Customer Classes.  The DSIC shall be applied equally to all customer classes, except that the Company may reduce or eliminate Rider E to any customers with competitive alternatives who are paying flexed or discounted rates and customers having negotiated contracts with the Company, if it is reasonably necessary to do so.

14.	The Parties acknowledge that the DSIC may be waived or reduced if a customer is paying flexed or discounted rates, or has a negotiated contract, because the customer has an economically viable competitive option, even if such option is not physically installed.  The Company further acknowledges its intention to apply the DSIC to current competitive customers if contractually eligible, and to negotiate with competitive customers to attempt to include the DSIC in the future, when flexed or negotiated rate contracts come up for renewal. 

15.	This Joint Stipulation addresses only the change to tariff language presented above.  The Parties reserve for litigation issues regarding the inclusion of field lines as DSIC-eligible property, the impact of accumulated deferred income taxes associated with DSIC investment and the calculation of the state income tax component.  The issues reserved for litigation will be briefed by those of the Parties that have an interest in doing so. 
	
In addition to the specific terms to which the Settling Parties have agreed, the Partial Settlement contains certain general, miscellaneous terms.  The Partial Settlement is conditioned upon the Commission’s approval of the terms and conditions without modification.  The Partial Settlement establishes the procedure by which any of the Settling Parties may withdraw from the Partial Settlement and proceed to litigate this case, if the Commission should act to modify the Partial Settlement.  Partial Settlement ¶ 16 at 4.  In addition, the Partial Settlement does not constitute an admission against, or prejudice to any position which any of the Settling Parties might adopt during subsequent litigation of this case, or in any other proceeding, in the event the Partial Settlement is rejected by the Commission.  Partial Settlement ¶ 17 at 5.

		Further, the Partial Settlement provides that approval of the Partial Settlement does not preclude the Settling Parties from filing Briefs, Reply Briefs, Exceptions and Replies to Exceptions with respect to the issues reserved for litigation.  Partial Settlement ¶ 21 at 5.

		The Settling Parties requested that the ALJ and the Commission approve the Proposed Stipulation Addressing One Issue, without modification.  The Settling Parties further requested that the Commission enter an Order consistent with this Partial Settlement.  Partial Settlement at 5-6.

B.	Legal Standards

The policy of the Commission is to encourage settlements, and the Commission has stated that settlement rates are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code §§ 5.231, 69.401.  A full settlement of all the issues in a proceeding eliminates the time, effort and expense that otherwise would have been used in litigating the proceeding, while a partial settlement may significantly reduce the time, effort and expense of litigating a case.  A settlement, whether whole or partial, benefits not only the named parties directly, but, indirectly, all customers of the public utility involved in the case.  

Regulatory proceedings are expensive to litigate, and the reasonable cost of such litigation is an operating expense recovered in the rates approved by the Commission.  Partial or full settlements allow the parties to avoid the substantial costs of preparing and serving testimony and the cross-examination of witnesses in lengthy hearings, the preparation and service of briefs, reply briefs, exceptions and replies to exceptions, together with the briefs and reply briefs necessitated by any appeal of the Commission’s decision, yielding significant expense savings for the company’s customers.  For this and other sound reasons, settlements are encouraged by long-standing Commission policy.

Despite the policy favoring settlements, the Commission does not simply rubber stamp settlements without further inquiry.  In order to accept a settlement such as that proposed here, the Commission must determine that the proposed terms and conditions are in the public interest.  Pa. PUC v. York Water Co., Docket No. R‑00049165 (Order entered October 4, 2004); Pa. PUC v. C. S. Water and Sewer Assoc., 74 Pa. P.U.C. 767 (1991); Pa. Pub Util. Comm’n v. Philadelphia Electric Company, 60 Pa. PUC 1, 21 (1985).

As the petitioner or moving party, Peoples – Equitable Division has the burden of proof in this proceeding to establish that it is entitled to the relief it is seeking.  66 Pa. C.S. § 332(a).  Peoples – Equitable Division must establish its case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet the burden of proof, the Company must present evidence more convincing, by even the smallest amount, than that presented by any opposing party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  In this case, the Company requests that the Commission approve the filing establishing the proposed DSIC.  The Settling Parties have reached an accord on one issue regarding tariff change language in this proceeding and submitted the Partial Settlement.  The Settling Parties have the burden to prove that the Partial Settlement is in the public interest. 
	
		In finding that the proposed Partial Settlement complies with the requirements of Sections 1350-1360 of the Code, 66 Pa. C.S. §§ 1350-1560 (Act 11) and is in the public interest, the ALJ recommended that the Partial Settlement be approved without modification.  The proposed Partial Settlement was not opposed by any Party.  R.D. at 11-12.

C.	Disposition of the Partial Settlement

		As noted above, a Partial Settlement in principle was reached on one single issue with three other issues reserved for litigation.  An evidentiary hearing was held on December 18, 2013.  By agreement of the Settling Parties and with the approval of the ALJ, the testimony of the Company, the OCA, and the OSBA were authenticated and admitted into the evidentiary record without cross examination.  The Settling Parties were able to reach a Partial Settlement and, as a result, the litigation schedule was suspended on January 10, 2014.

The Parties to the Partial Settlement resolved the issue of the application of the DSIC to competitive customers with all in agreement to modify the language of Peoples – Equitable Division’s Rider E, Paragraph 4.E.  The modification involves waiving or reducing the DSIC for customers paying flexed or discounted rates, or customers with negotiated contracts.  The ALJ further affirmed that the Partial Settlement serves the public interest, especially since the Company has agreed that the DSIC will be equally applied to all customer classes.  The only exception to this provision is that the Rider E may be reduced or might not be applicable to customers with flexed or discounted rates and to customers with negotiated contracts, if necessary.  According to the ALJ, this language modification complies with the Commission’s Final Implementation Order issued on August 2, 2012, at Docket No. M-2012-2293611 (Final Implementation Order).  R.D at 11-12.

Upon review of the accord reached by the Parties on the “DSIC Language Modification Concerning Competitive Customers,” the ALJ found that the Partial Settlement is just and reasonable.  The ALJ further stated that approval of the Partial Settlement is in the public interest.  Therefore, the ALJ recommended that the Partial Settlement modifying Peoples – Equitable Division’s DSIC be approved as expeditiously as possible. R.D. at 12.

Based on our review of the Partial Settlement, we find it to be just and reasonable.  We note that the Partial Settlement reaffirms the Company’s intent to apply the DSIC to all customers, where possible, while recognizing that competition may make it impossible to apply the DSIC in some situations.

Furthermore, adoption of the Partial Settlement resolves the relevant issue and will result in significant savings of time and expense for all Parties involved, by avoiding the necessity of further administrative proceedings, as well as possible appellate court proceedings.  For the reasons stated herein and in the Settling Parties’ Statements in Support, we agree with the ALJ’s conclusion that adoption of the Partial Settlement is in the public interest.  Accordingly, we shall adopt the ALJ’s recommendation to approve the Partial Settlement without modification.

D.	Withdrawal of a Contested Issue in the Partial Settlement

		One of the issues reserved for litigation in the Partial Settlement was the OCA’s concern over whether certain gathering or field lines were DSIC-eligible property.  The ALJ indicated that the OCA later retreated and through its witness Catlin submitted the following explanation in direct testimony: 

Equitable has included investment in the replacement of gathering or field lines in its DSIC-eligible investment.  These lines are included in Account No. 332, which is not explicitly identified as a DSIC-eligible plant account in the Commission’s Model Tariff.  However, subject to the conditions that the gathering lines are part of the utility’s distribution system and that all customers who make use of and benefit from the replacement of those lines are required to bear a share of their costs, their inclusion in the DSIC appears to be appropriate.

OCA St. 1 at 4.  As the OCA did not object to the inclusion of gathering or field lines as DSIC-eligible, as presented in the Company’s presently effective DSIC tariff, the OCA submits that this issue has been resolved without the need for briefs.  OCA M.B. at 27, R.D. at 12.  

Additionally, Peoples - Equitable Division notes that witness Catlin and the OCA are no longer challenging the field lines (FERC Account 322) as DSIC-eligible property.  Peoples – Equitable Division M.B. at 8, R.D. at 12.  

Accordingly, since the OCA has effectively withdrawn its initial position on this issue, the ALJ recommended that the Commission approve the OCA’s withdrawal of this issue.  R.D. at 13.

Based on our review, we find that the ALJ’s recommendation that we approve the OCA’s withdrawal on this issue is reasonable and appropriate.  We note that the ALJ’s decision reaffirms the Company’s intent to include field lines (FERC Account 322) in its list of DSIC-eligible property.  Furthermore, the Company has stated that the OCA’s witness Mr. Catlin testified that inclusion of this item as a DSIC-eligible property appears to be appropriate with the following conditions: (1) that the gathering lines are part of the utility’s distribution system; and (2) that all customers who make use of and benefit from the replacement of those lines are required to bear a share of the cost.  Peoples – Equitable Division has averred that the OCA’s witness Mr. Catlin did not assert that the Company has not met the conditions.  More importantly, the OCA has indicated that it does not object to the inclusion of gathering or field lines as DSIC-eligible, as presented in the Company’s presently effective DSIC tariff.  The OCA therefore, takes the position that this issue has been resolved without the need for briefs.  Peoples – Equitable Division M.B. at 8, OCA M.B. at 27.  

Additionally, as stated by the ALJ, the Commission’s Regulations provide for a withdrawal of a pleading, in essence, of an issue, in a contested proceeding.  52 Pa. Code § 5.94.  Therefore, we adopt the ALJ’s recommendation that the OCA be permitted to withdraw this issue.

III.	Discussion of Contested Issues

A.	Burden of Proof

Typically, in proceedings before the Commission, the public utility has the burden to establish the justness and reasonableness of every element of any proposed or existing rate in any proceeding.  The standard of proof which a public utility must meet is set forth in Section 315(a) of the Code, 66 Pa. C.S. § 315(a), which specifies that, “[i]n any proceeding upon the motion of the Commission, involving any proposed or existing rate of any public utility, or in any proceeding upon complaint involving any proposed increase in rates, the burden of proof to show that the rate involved is just and reasonable shall be upon the public utility.”  The Commonwealth Court has upheld this standard of proof [footnoteRef:5]. [5: 	Lower Frederick Twp. v. Pa. PUC, 409 A.2d 505, 507 (Pa. Cmwlth. 1980).  See also, Brockway Glass v. Pa. PUC, 437 A.2d 1067 (Pa. Cmwlth. 1981).] 


		In this proceeding, the burden of proof lies squarely with the Company.  Peoples – Equitable Division is the public utility seeking permission from the Commission to implement a DSIC.  The burden of proof does not shift to a statutory party or individual party (whether an entity or an individual) who challenged the requested DSIC.  Instead, the utility’s burden to establish the justness and reasonableness of every component of its DSIC request is an affirmative one and remains with the public utility throughout the course of the proceeding.[footnoteRef:6]   [6: 	There is no similar burden placed on parties which challenge a proposed rate component.  See, Berner v. Pa. PUC, 382 Pa. 622, 631, 116 A.2d 738, 744 (1955).] 


		As we proceed in our review of the various positions espoused in this proceeding, we are reminded that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania v. Pa. PUC, 485 A.2d 1217, 1222 (Pa. Cmwlth. 1984).  Moreover, any exception or argument that is not specifically addressed herein shall be deemed to have been duly considered and denied without further discussion.

B.	Statutory Interpretation of Act 11/Historical Treatment of the Water DSIC

	1.	Positions of the Parties

The positions of the opposing Parties in this proceeding are based upon competing views regarding the standards to which the DSIC must adhere.  The position advocated by the OCA is that each and every element of the DSIC must be “just and reasonable” as required by Section 1301 of the Public Utility Code (Code).[footnoteRef:7]  The OCA maintained that, if the treatment of ADIT and the state tax gross-up are not just and reasonable, then the DSIC would not be consistent with the Code and the Company’s position must be rejected.  R.D. at 17. [7: 	66 Pa. C.S. § 1301.] 


The OCA argued that the Company should not be allowed to recover a return on dollars that were not invested by shareholders and taxes that were not paid by the utility.  According to the OCA, the express language of the statute limits DSIC recovery to only costs “incurred” by utilities.  From the OCA’s point of view, federal income tax benefits related to DSIC plant investment generate zero-cost funds that partially pay for that plant investment.  In other words, not all of the plant investment is financed or paid for by shareholders.  The OCA further argued that state income tax benefits associated with DSIC plant investment reduce the Company’s taxable income.  This means that the Company does not incur state taxes at the full statutory rate.  The OCA, therefore, opines that if these tax benefits are not reflected in the DSIC calculation, the DSIC rate will recover costs not incurred by the Company which would be a violation of Act 11.  Hence, the OCA is of the opinion that ADIT must be included in the DSIC formula and that the state tax gross-up claimed by the Company in its DSIC should not be permitted, in order to ensure that rates are just and reasonable.  OCA St. 1 at 4-10, OCA M.B. at 8-9.

In contrast, the Company draws a distinction between the Commission’s review of a DSIC and the fuller review that is required in a base rate proceeding.  According to Peoples – Equitable Division, the law requires that the DSIC as a whole is just and reasonable even if certain elements of the calculation depart from traditional ratemaking techniques.  R.D. at 17.

Additionally, the Company maintains that its DSIC calculation is consistent with the plain language of Act 11 and with its legislative history.  In essence, the Company opined that the DSIC is a straightforward mechanism that is easy to calculate and audit as expressed in the Commission’s Final Implementation Order.  The Company stressed that its DSIC tariff includes the statutorily prescribed earnings cap which protects customers and limits utilities from over earning.  Peoples – Equitable Division M.B. at 7.

Peoples – Equitable Division further argued that the Commission is bound by the historic water utility DSIC language included in Act 11’s model tariff language.  According to the Company, the fact that the water utility DSIC historically did not include the treatment of ADIT and the state tax gross-up, these mechanisms should not be considered in its proposed DSIC as well.  R.D. at 19.

	2.	ALJ’s Recommendation

		The ALJ indicated that the focus of the Parties’ opposing positions in this case relied on statutory interpretations rather than a substantive disagreement about the facts.[footnoteRef:8]  The ALJ discussed the varying levels of review between general rate increases pursuant to Section 1308(d) of the Code and Section 1307(a) surcharge requests, noting that Section 1307(a) surcharge requests do not mandate the same level of scrutiny by the Commission as a request for a general rate increase.  R.D. at 16-17. [8:  	The OCA submitted Proposed Findings of Fact.  OCA M.B. at Appendix A.  However, the proposed findings were primarily conclusions of law. ] 


The ALJ noted that both the OCA and the Company, in support of their arguments regarding ADIT and the state tax gross-up, relied heavily on competing views of the “intent” of the General Assembly in passing Act 11, as evidenced by certain elements of the statute’s legislative history.  However, according to the ALJ, Act 11, when read as a whole, grants the Commission significant discretion in the manner in which it chooses to implement the Act and in the calculation of various elements of the DSIC.  The ALJ also pointed out that, in passing Act 11, the General Assembly has required protections for ratepayers in a DSIC in the form of a reset of the DSIC surcharge and the cap on earnings.  According to the ALJ, the origin of these protections is a recognition that, by creating a simplified framework for the more timely recovery of infrastructure improvement costs, the application of certain ratemaking principles that are appropriate for the in-depth investigation and review of a base rate are not necessary in the context of a DSIC.  Id. at 16-19.

		The ALJ referenced the Company’s argument that the OCA’s contention that a rate can be declared unjust or unreasonable by looking, in isolation, at one or two base rate components that are not included in the calculation is contrary to the OCA’s successful argument in Duquesne Light Co. v. Barasch, 488 U.S. 299 (1989)(Barasch).  In Barasch, the United States Supreme Court noted that in determining just and reasonable rates, “the economic judgments required in rate proceedings are often hopelessly complex and do not admit of a single correct result.”[footnoteRef:9]  The ALJ stated that the Supreme Court, in Barasch, acknowledged that there are many ways to achieve rates that are just and reasonable.  The Court went on to find that the disallowance of a single element is not the appropriate standard for determining whether rates are just and reasonable.  The Court explained that this is due, in part, to the fact that “errors to the detriment of one party may well be canceled out by countervailing errors or allowances in another part of the rate proceeding.” [footnoteRef:10]  The ALJ found that the courts in Pennsylvania have similarly concluded that there is no single way to arrive at just and reasonable rates and that the Commission is “vested with discretion to decide what factors it will consider in setting or evaluating a utility’s rates.”[footnoteRef:11]  The ALJ concluded by stating that the Commission’s focus in this proceeding should be the overall effect of the calculated DSIC rate and whether, as a whole, the DSIC is just and reasonable. Id. at 16-20.   [9: 	Id. at 314.]  [10:   	Id.]  [11:   	Popowsky v. Pa. PUC, 683 A.2d 958, 961 (Pa. Cmwlth. Ct. 1996) (Equitable).  Indeed, this is the notion which underlies the OCA’s advocacy for and the Commission’s approval of, black box settlements in base rate cases where the Commission approves a settlement based on the overall rate agreed to by the parties without scrutinizing every element of its calculation.  See e.g., Pa. PUC v. Peoples TWP, LLC, PUC Docket No. R-2013-2355886 (Opinion and Order entered December 19, 2013), slip op. at 27.
] 


	3.	Exceptions and Replies to Exceptions 

		The OCA filed Exceptions, in which it raised two issues with the ALJ’s conclusion that the overall effect of the calculated DSIC rate, and not the individual components, should determine if the DSIC is just and reasonable.  The OCA’s issue with this conclusion stems from the fact that the ALJ supported his recommendation citing the United States Supreme Court’s decision in Barasch.  The OCA argues that the Court’s discussion in Barasch addressed the ratemaking standards applicable to the Court’s review of a constitutional taking issue and that Barasch did not establish the standard for the determination of just and reasonable rates under the Code.  According to the OCA, the issue at stake is the interpretation of the Code and whether, under Pennsylvania law, a specific rate authorized by the statute is just and reasonable if it allows recovery of costs that are not incurred by the utility.[footnoteRef:12]   Additionally, the OCA also faults the ALJ’s reference to a Pennsylvania decision (Popowsky v. Pa. PUC, 683 A.2d 958 (Pa. Cmwlth. 1996) (Equitable)) as support for his conclusion.  According to the OCA, the ALJ stated that the Commission can determine whether rates are just and reasonable based only on the utility’s rate of return and offsetting savings, i.e., without the full calculation associated with a base rate proceeding.  The OCA does not agree with the comparison and believes its recommendations are consistent with the Equitable decision.  OCA Exc. at 4-6. [12:  	See, e.g., Barasch v. Pa. PUC, 507 Pa. 561, 570, 493 A.2d. 653, 657 (1985) (UGI) (“When the PUC approves hypothetical expenses not actually incurred, it commits an error of law”); Barasch v. Pa. PUC, 507 Pa. 496, 515, 521, 491 A.2d 94, 103, 107 (1985) (Penn Power) (finding the Commission could only find rates “just and reasonable” if those rates are based on actual taxes paid).] 


		The OCA also disagrees with the ALJ’s conclusion that individual expense adjustments do not bear on the “just and reasonableness” of rates.  The OCA argues that this assertion would make rate proceedings meaningless.  The OCA, in support of its argument, referenced past Commission orders and judicial opinions on revenue, expense, and rate base adjustments.  The OCA states that, if all of these decisions concerning just and reasonable rates are ignored, the judgment of the Commission regarding the ratemaking provisions of the Code effectively would be conclusive upon the reviewing court.  The OCA further states that, absent the standards that have been developed by the Commission and the Pennsylvania appellate courts under the Code, the litigation of base rate cases would have no specific consideration of any factors – with only the end results relevant to the ruling.  According to the OCA, while the Commission has discretion in the manner in which it calculates various elements of the surcharge, that authority is subject to the overriding requirement that the rates must comply with all provisions of the Code and the Courts’ rulings, Commission regulations, case precedent and ratemaking principles that bear upon it.  Id. at 6-8.

		In its Replies to the OCA’s Exceptions, the Company argues that the OCA’s proposed ADIT and state income tax adjustments need not be included in the DSIC formula for the DSIC rates to be just and reasonable.  The Company also counters the OCA’s argument that the Commission “must adhere to traditional ratemaking requirements as set forth in Pennsylvania law.” [footnoteRef:13]  According to the Company, the OCA fails to recognize the difference between a DSIC proceeding under the provisions of Act 11 and a traditional base rate proceeding.  Company R. Exc. at 6. The Company further argues that the rate base and revenue requirement for DSIC plant additions should not be calculated the same way that traditional rate base and revenue requirement are calculated for rate base purposes, as proposed by the OCA.  The Company states that the DSIC should be calculated as intended by the General Assembly and directed by the Commission’s Final Implementation Order, which excludes the OCA’s proposed ADIT and state income tax adjustments.  Id. at 7.  The Company also argues that the OCA’s proposed adjustments have never been part of the water DSIC calculation which has been successfully utilized in Pennsylvania for over fifteen years. Id. at 7-8. [13:  	OCA Exceptions at 6-8.] 


Peoples – Equitable Division submits that the OCA’s proposal on ADIT and state income tax adjustment previously were rejected by the Commission in its Final Implementation Order, the Columbia DSIC Opinion and Order,[footnoteRef:14] the LWWC DSIC Opinion and Order,[footnoteRef:15] the Peoples TWP DSIC Opinion and Order, and the Peoples DSIC Opinion and Order.[footnoteRef:16]  According to the Company, the OCA’s Exceptions provide no basis for a different result in this proceeding, and the OCA’s proposed adjustments are contrary to the plain language of Act 11.  The Company avers that the plain language of Act 11 is clear that the General Assembly did not mandate nor did it intend to include either the OCA’s proposed ADIT adjustment or its state income tax adjustment in the DSIC formula.  Id. at 1-4. [14: 	Petition of Columbia Gas of Pennsylvania, Inc. for Approval of a Distribution System Improvement Charge, Docket No. P-2012-2338282 (Order entered May 20, 2014) (Columbia DSIC Opinion and Order).]  [15: 	Petition of Little Washington Wastewater Company (LWWC) for Approval of a Distribution System Improvement Charge, Docket No. P‑2013-2366873 (Order entered July 24, 2014) (LWWC DSIC Opinion and Order).]  [16: 	Petition of Peoples TWP, LLC for Approval of a Distribution System Improvement Charge, Docket No. P-2013-2344595 (Peoples TWP DSIC Opinion and Order) and the Petition of Peoples Natural Gas Company, LLC for Approval of a Distribution System Improvement Charge, Docket No. P-2013-2344596 (Peoples DSIC Opinion and Order).] 


	4.	Disposition

Based on our review of the record in this proceeding and the positions of the Parties, we concur with the ALJ’s conclusion that the Commission was granted significant discretion in implementing Act 11 and in the calculation of various elements of the DSIC.  We find that Peoples – Equitable Division’s assertion that the General Assembly intended for the Commission to automatically adopt the DSIC formula used by water utilities is not mandated by the plain meaning of Act 11 or by the Act’s legislative history.”  We arrive at this determination consistent with our recently decided Columbia DSIC Opinion and Order.  In that proceeding, we denied a similar exception filed by Columbia Gas, stating as follows: 

In interpreting a statute, the best indication of legislative intent is the plain language of the statute.  Commonwealth v. Fithian, 599 Pa. 180, 961 A.2d 66, 74 (2008).  The Statutory Construction Act provides that, “[w]hen the words of a statute are clear and free from all ambiguity, the letter of it is not to be disregarded under the pretext of pursuing its spirit.”  1 Pa. C.S. § 1921(b).  When the words of a statute are not explicit, a ruling body may consider, among other things, the contemporaneous legislative history.  1 Pa. C.S. § 1921(c)(7).  Legislative history may include previous drafts of bills, as well as statements made by legislators during the statute’s enactment.  Commonwealth v. Wilson, 529 Pa. 268, 275-276, 602 A.2d 1290, 1294-1295 (1992).  While statements made by legislators during the statute’s enactment may be properly considered as part of the contemporaneous legislative history, such statements are not dispositive of legislative intent.  Commonwealth v. Alcoa Properties, Inc., 440 Pa. 42, 46 n.1, 269 A.2d 748, 750 n.1 (1970).  

In this case, the plain language of the statute does not require the Commission to automatically adopt the DSIC formula used by water utilities.  Rather, it is clear from the plain language of the statute that the General Assembly intended to authorize the Commission to retain its full ratemaking authority and to establish the technical mechanics of the DSIC calculation.  For example, Section 1358(c) of the Code, relating to construction of the statute, expressly provides as follows:

Except as otherwise expressly provided under this subchapter, nothing under this subchapter shall be construed as limiting the existing ratemaking authority of the commission, including the authority to permit recovery of operating expenses through an automatic adjustment clause, or as indicating that the existing authority of the commission over rate structure or design is limited. 

As such, the Commission has the power and authority under the Code to examine, investigate, and audit all aspects of the data, operation, and implementation of the DSIC to the same extent it would have in reviewing a non-DSIC rate issue.  See, Final Implementation Order at 44.  Additionally, Section 1358(d) of the Code states that the Commission shall establish the specific procedures to be followed for approval of a DSIC. 

Columbia DSIC Opinion and Order at 16-17.

While Peoples – Equitable Division has presented evidence that language from the water DSIC model tariff was included in Act 11, there is no evidence that the General Assembly intended that the Commission be required to automatically adopt all aspects of the DSIC formula used by water utilities.  We find that such a conclusion would be contrary to the plain language of the statute, which provides the Commission with the authority and the discretion to determine the method of calculating the DSIC provisions of Act 11.  Rather, the evidence indicates that the General Assembly intended to adopt a mechanism similar to the DSIC formula used by water utilities, while leaving the technicalities of DSIC implementation to the expertise of the Commission.

Furthermore, the OCA advocated that each and every element of the DSIC must be “just and reasonable” as required by Section 1301 of the Code.  As stated earlier, the ALJ avers that the Supreme Court, in Barasch, acknowledged that there are many ways to achieve rates that are just and reasonable, and went on to find that the disallowance of a single element is not the appropriate standard for determining whether rates are just and reasonable.  We also addressed the same OCA argument in the Columbia DSIC Opinion and Order.  

Also, as pointed out by the ALJ in his Recommended Decision, the OCA has not offered any facts or new legal arguments in this proceeding that would warrant a different outcome reached in the Columbia DISC Opinion and Order.  In that Order, we reaffirmed the Final Implementation Order and the significance of the statutory earnings cap, as follows:

We also do not agree with the OCA that failure to include the ADIT adjustment in the DSIC calculation will result in a DSIC rate that is unjust or unreasonable.  As we stated in our Final Implementation Order, consumers will remain protected against over-earnings by the earnings cap provisions under Section 1358(b)(3) of the Code.  Final Implementation Order at 39.  As Columbia points out, its quarterly earnings reports, which are used to determine the Company’s achieved rate of return for earnings cap purposes, capture both upward and downward impacts of a wide variety of individual adjustments that would be considered in a base rate proceeding, including the current book amount of ADIT.  Columbia R. Exc. at 13-14.  Thus, we do not agree with the OCA that the earnings cap will fail to protect customers from being charged DSIC rates that are unjust or unreasonable.  Additionally, we agree with the ALJs’ reliance on the Duquesne case for the conclusion that the total effect of the rate should be considered in determining whether the DSIC is just and reasonable.  See, R.D. at 45-46.  While the main issue in that case was whether a Pennsylvania law amounted to a taking of a public utility’s property in violation of the Fifth Amendment, that case also included a discussion of ratemaking principles and the applicable law for determining just and reasonable rates.  The United States Supreme Court, in Duquesne, addresses and relies upon the landmark case of FPC v. Hope Natural Gas Company, 320 U.S. 591 (1944), for its statement that there is not any single formula that must be used in determining just and reasonable rates.  Duquesne, 488 U.S. at 315, 316.  As Columbia indicates, the Court acknowledged that the test for determining whether rates are just and reasonable involves an analysis of whether the end result of the rates is just and reasonable.
    
Columbia DSIC Opinion and Order at 36-37.

		Additionally, in the LWWC DSIC Opinion and Order, we emphasized that the “earnings cap” is one of the customer protections legislated by the General Assembly as part of Act 11.  We also recognized the significance of the “earnings cap” in the Final Implementation Order when we considered, and rejected, the OCA’s proposed ADIT adjustment, as follows:

[C]onsumers remain protected against over earnings by the earnings cap under Section 1358(b)(3) which “captures the revenue impact of all other adjustments and insure[s] that the DSIC does not result in unreasonable rates.”

Final Implementation Order at 38-39, LWWC DSIC Opinion and Order at 11-12.

As such, we cannot conclude, based on the evidence in this proceeding, that the General Assembly intended that the Commission automatically adopt the DSIC formula historically used by water utilities.  Further, we shall adopt the ALJ’s conclusion that the Commission was granted significant discretion in implementing Act 11 and in the calculations of the various elements of the DSIC.  The Commission’s focus in this proceeding should be the overall effect of the calculated DSIC rate and whether, as a whole, the DSIC is just and reasonable.[footnoteRef:17]  For these reasons, we shall deny the Exceptions filed by the OCA on this issue.   [17:  	The Commission reached a similar conclusion in the Peoples TWP DSIC Opinion and Order and the Peoples DSIC Opinion and Order.
] 


C.	Accumulated Deferred Income Taxes

		1.	Positions of the Parties

The OCA stated that the express language of Act 11 limits DSIC recovery to costs incurred by the utilities.  The OCA averred that ADIT, which is the cumulative balance of the deferred taxes generated over time, represents a zero-cost source of capital for the Company.  According to the OCA, allowing ADIT in the Company’s DSIC calculation indicates that all of the plant was paid for with investor supplied capital, which is not the case.  From the OCA’s point of view, the Company should not be allowed to earn a return on funds that were not supplied by investors.  The OCA, therefore, contended that Peoples – Equitable Division should be required to include an adjustment for deferred income taxes in calculating its DSIC.  OCA St. at 4-6, M.B. at 9‑10. 

Peoples – Equitable Division, on the other hand, posits that its treatment of ADIT is consistent with the procedures, guidelines, and the model tariff adopted by the Commission in its Final Implementation Order, which addressed and rejected the OCA’s proposal to include an ADIT adjustment in the DSIC calculation.  The Company takes the position that ADIT in its DSIC calculation should be treated the same way as it has historically been treated in water company DSIC calculations.  The Company argued that no language was added in the adoption of Act 11 to incorporate the ADIT adjustments as proposed by the OCA.  The Company further asserted that its DSIC calculation is reflective of the straightforward mechanism found in the model tariff.  The Company further emphasized the Commission’s intent to keep the DSIC calculation simple, easy to calculate, easy to audit and not to be treated as a full rate case analysis.  Peoples – Equitable Division at 8-13, R.D. at 21.

In response to the Company’s claims, the OCA averred that Peoples – Equitable Division did not provide any evidence to counter the OCA’s claim that failure to recognize ADIT will allow the Company to earn a return on investments not made by its shareholders.  The OCA further argued that Act 11 was enacted to allow utilities to recover certain costs incurred between rate cases, and that it did not intend to allow for the DSIC calculation to recover costs that will not be incurred.  The OCA also stated that while it agrees with the Company’s claim of the intent of the General Assembly and the Commission to keep the DSIC mechanism simple and straightforward, the Company should also recognize that the purpose of the Act is not for the Company to recover costs it did not incur.  OCA R.B. at 8-13.

The Company, in its response to the OCA, claims that the OCA’s recommendation that ADIT be included in the DSIC mechanism will result in unnecessary complexities and is inconsistent with the Commission’s Final Implementation Order.  The Company posits that the OCA is oblivious to the clear language in the Final Implementation Order and has provided no material facts or arguments to cause the Commission to reconsider its position on this issue.  The Company also indicated that the ADIT adjustment requested by the OCA is addressed by the earnings cap, which is a consumer protection mechanism that takes into consideration the several components in a 1308 (d) proceeding including the ADIT.  According to Peoples – Equitable Division, the OCA’s argument that an ADIT adjustment should be included in a DSIC calculation should be rejected since the General Assembly has addressed ADIT with the use of the earnings cap.  Company R.B. at 4-10.

		2.	ALJ’s Recommendation

		The ALJ stated that the arguments set forth by the OCA in this proceeding were the same arguments set forth by the OCA in the Columbia DISC Opinion and Order.  The ALJ also stated that, in the Columbia DISC Opinion and Order, the Commission opined as follows in denying the OCA’s exceptions on the lack of ADIT adjustment in the DSIC calculation formula:

After consideration of the evidence and the arguments set forth on this issue, we will decline to adopt the OCA’s proposal to include an adjustment for ADIT in Columbia’s DSIC calculation.  Initially, we emphasize that we do not agree with the OCA’s assertion that the plain language of Act 11 requires that the calculation of the DSIC include recognition of ADIT.  Rather, as discussed above . . . . the General Assembly intended to leave the technical mechanics of the DSIC calculation to the Commission.  (citation omitted).  

Moreover, we have previously addressed this issue in our Final Implementation Order, in which we declined to adopt the OCA’s proposal to include an adjustment for ADIT in the DSIC calculation.  As we indicated in our Final Implementation Order, we believe that the DSIC is intended to be a straightforward mechanism that is easy to calculate and audit, and does not require a full rate case analysis.  We concluded that the inclusion of an ADIT adjustment would be inconsistent with that goal and would likely lead to litigation over the DSIC calculation.  Final Implementation Order at 39.  Thus, we agree with Columbia that, through the enactment of Act 11, the General Assembly intended to establish a surcharge mechanism to produce just and reasonable rates without the need for the type of comprehensive and detailed analysis required in a base rate proceeding under Section 1308(d) of the Code.  (citation omitted).

While the OCA does not believe its proposed ADIT adjustment would add significant complexity to the DSIC calculation, we disagree.  As Columbia states, ADIT is a dynamic element that is constantly changing based on available tax deductions, the mix of plant in service, and the Company’s current tax position, and such changes cannot be accurately captured in the straightforward formula used to calculate the DSIC.  See, Columbia Exc. at 19.  Thus, although we agree with the OCA that federal income taxes are an element of the DSIC formula, we believe that the inclusion of an ADIT adjustment would involve a level of analysis and complexity that goes beyond the scope of what is required by Act 11 with regard to the calculation of the DSIC.  Similarly, we believe that using the annual reconciliation process to overcome the difficulties involved in providing accurate projections of incremental ADIT, as the OCA suggests, would also add unneeded complexity to the implementation of the DSIC.

We also do not agree with the OCA that failure to include the ADIT adjustment in the DSIC calculation will result in a DSIC rate that is unjust or unreasonable.  As we stated in our Final Implementation Order, consumers will remain protected against over-earnings by the earnings cap provision under Section 1358(b)(3) of the Code.  Final Implementation Order at 39.  . . . .  Additionally, we agree with the ALJs’ reliance on the Duquesne case for the conclusion that the total effect of the rate should be considered in determining whether the DSIC is just and reasonable.  (citation omitted).  While the main issue in that case was whether a Pennsylvania law amounted to a taking of a public utility’s property in violation of the Fifth Amendment, that case also included a discussion of ratemaking principles and the applicable law for determining just and reasonable rates.  The United States Supreme Court, in Duquesne, addresses and relies upon the landmark case of FPC v. Hope Natural Gas Co., 320 U.S. 591 (1944), for its statement that there is not any single formula that must be used in determining just and reasonable rates.  Duquesne, 488 U.S. at 315, 316.  As Columbia indicates, the Court acknowledged that the test for determining whether rates are just and reasonable involves an analysis of whether the end result of the rates is just and reasonable. 

Accordingly, we find that the inclusion of an ADIT adjustment as proposed by the OCA is not required by Act 11, would add unneeded complexity to the DSIC calculation, and is unnecessary to ensure that the DSIC rates will be just and reasonable.  As we stated in our Final Implementation Order, the historic water DSIC, which was used successfully for many years, did not include an adjustment for ADIT.  Final Implementation Order at 39.  

Columbia DSIC Opinion and Order at 35-37, R.D. 22-23.


		Therefore, the ALJ concluded that since the OCA did not submit any additional facts that would compel a different result from the conclusion reached by the Commission in the Columbia DSIC Opinion and Order, the OCA’s proposal to include an ADIT adjustment in the Company’s DSIC formula calculation should be rejected.  R.D. at 23.

	3.	Exceptions and Replies to Exceptions 

The OCA filed Exceptions in which it contends that the ALJ erred by not requiring Peoples to include ADIT in the DSIC calculation.  The OCA faults the ALJ for making his decision by relying on the Commission’s position in the Columbia DSIC Opinion and Order.  According to the OCA, the Commission’s conclusion in that Order was based on Barasch (the total effect of rates, rather than the formula, is dispositive and the earnings cap ensures the effect of the DSIC rate will be just and reasonable).  OCA Exc. at 9.  The OCA argues that the ALJ’s conclusion did not take into consideration the fact that Act 11 does not permit recovery of costs not actually incurred by the utility.  Id.  Furthermore, in response to the ALJ’s averment that the OCA has not presented persuasive evidence in this proceeding so as to warrant including ADIT in the DSIC calculations, the OCA argues that there is convincing evidence that supports the inclusion of ADIT in the Company’s DSIC calculation.  OCA Exc. at 9-11.

Additionally, the OCA posits that the balance of ADIT associated with DSIC-eligible plant can be potentially significant and that the DSIC formula proposed by the Company can overstate its investment balance by including zero cost capital generated by ADIT.  The OCA further stresses that the impact of overstating the DSIC is amplified since the Act 11 DSIC will be applied to more customer bills (natural gas, electric, wastewater, and water).  66 Pa. C.S. § 1351.  According to the OCA, this is even more important as some customers will pay a DSIC on multiple utility bills.  As a result, the OCA submits that the Company should change its tariff to reflect ADIT as an offset to the DSIC rate base.  According to the OCA, the evidence supports its position that recognition of ADIT is necessary to correctly calculate surcharge rate base and that ADIT can, in fact, be readily calculated for surcharge purposes.  OCA Exc. at 10-14.

		The OCA disagrees with the ALJ’s conclusion that including an ADIT adjustment in the DSIC calculation is too complex for a surcharge mechanism and should only be calculated in the context of a full base rate proceeding.  The OCA points out that this calculation is made in other states.  According to the OCA, the Company overstates the difficulty of calculating ADIT.  The OCA also counters the Company’s position that the ADIT is too complex because it is impacted by the Company’s tax position, which will not be known until after the end of the tax year.  The OCA avers that this is not a reason to ignore the ADIT.  The OCA maintains that the DSIC formula established in this proceeding should correctly calculate the investment on which the Company is entitled to earn a return.  Id. at 11-14.

		Lastly, the OCA asserts that the earnings cap alone does not prevent the DSIC rate from being overstated.  The OCA states that earnings reports are not subject to the type of review and scrutiny that occur in a rate case, and that the question of whether or not a utility is “overearning” may be a product of many factors unrelated to the DSIC.  According to the OCA, the only way to ensure that the surcharge does not include a return on zero cost capital is to directly adjust the DSIC rate base calculation for ADIT.  The OCA further notes that the applicable regulations in New Jersey impose an earnings cap and still require utilities to reflect the offset for deferred taxes in the infrastructure surcharge calculation.  OCA Exc. at 14-15.

		In its response to the OCA’s argument that absent the ADIT adjustment the utility will earn a return on non-investor supplied capital, the Company contends that there is no available evidence that confirms that it uses non-shareholder capital to fund its DSIC eligible projects.  According to the Company, it uses shareholder capital to make necessary investments and it does not know whether it will receive incremental deferred tax benefits until after its tax return is filed the following year.  Furthermore, the Company submits that it can use the incremental ADIT in a variety of ways, including using the net growth in the ADIT to finance future investments in non-DSIC plant, which reduces earnings erosion due to lag in reflecting such plants in rates.  Company R. Exc. at 4.

		The Company avers that the ALJ’s rejection of the OCA’s ADIT adjustment is consistent with the Commission’s Final Implementation Order, the Columbia DSIC Opinion and Order, the LWWC DSIC Opinion and Order, the Peoples TWP DSIC Opinion and Order, and the Peoples DSIC Opinion and Order.  According to the Company, once again the OCA is asking the Commission to revisit a policy decision it already made in the Final Implementation Order and in the conclusions it expressed in its prior DSIC rulings.  With this, the Company requests the Commission’s approval of the Recommended Decision and for the Commission to reject the OCA’s proposed ADIT as it has done in the prior related proceedings.   Company R. Exc. at 8-11. 

		4.	Disposition

Based on our review of the record in this proceeding and the positions of the Parties, we concur with the ALJ’s conclusion that the OCA has not provided additional facts that would compel a result different from the conclusion reached by the Commission in the Columbia DSIC Opinion and Order, the LWWC DSIC Opinion and Order, the Peoples TWP DSIC Opinion and Order and the Peoples DSIC Opinion and Order, which all relate to this same issue.  We also agree that the Company’s treatment of ADIT is consistent with the treatment of this item by water companies as well as the Commission’s Final Implementation Order and does not violate any specific language in Act 11.  We arrive at this determination consistent with our recently decided Columbia DSIC Opinion and Order, as well as our decision in the LWWC DSIC Opinion and Order.

The purpose of this proceeding was not to revisit the policy decisions already made by the Commission in its Final Implementation Order, supra.  While the Final Implementation Order is not binding, its purpose was to provide guidance to utilities to ensure consistency of practice.  We initially declined to adopt the OCA’s proposed adjustment for ADIT in its Final Implementation Order.  Furthermore, in the Columbia DSIC Opinion and Order, we reaffirmed the Final Implementation Order and once again declined to adopt the OCA’s proposed ADIT adjustment, stating as follows:

Moreover, we have previously addressed this issue in our Final Implementation Order, in which we declined to adopt the OCA’s proposal to include an adjustment for ADIT in the DSIC calculation.  As we indicated in our Final Implementation Order, we believe that the DSIC is intended to be a straightforward mechanism that is easy to calculate and audit, and does not require a full rate case analysis.  We concluded that the inclusion of an ADIT adjustment would be inconsistent with that goal and would likely lead to litigation over the DSIC calculation.  Final Implementation Order at 39.  Thus, we agree with Columbia that, through the enactment of Act 11, the General Assembly intended to establish a surcharge mechanism to produce just and reasonable rates without the need for the type of comprehensive and detailed analysis required in a base rate proceeding under Section 1308(d) of the [Public Utility] Code.

Columbia DSIC Opinion and Order at 35-36

		Summarizing our view of the OCA’s proposed ADIT adjustment, we held as follows:
Accordingly, we find that the inclusion of an ADIT adjustment as proposed by the OCA is not required by Act 11, would add unneeded complexity to the DSIC calculation, and is unnecessary to ensure that the DSIC rates will be just and reasonable.  As we stated in our Final Implementation Order, the historic water DSIC, which was used successfully for many years, did not include an adjustment for ADIT.  Final Implementation Order at 39.  Accordingly, we will deny the OCA’s Exception on this issue.  

Columbia DSIC Opinion and Order at 37.

		In the LWWC DSIC Opinion and Order, we again rejected the OCA’s proposed ADIT adjustment and the portion of the Recommended Decision addressing ADIT, consistent with the Final Implementation Order and the Columbia DSIC Opinion and Order.  The LWWC DSIC Opinion and Order concluded that the OCA failed to demonstrate why we should reach a different result in that proceeding than the result we reached previously in the Columbia DSIC Opinion and Order.  LWWC DSIC Opinion and Order at 9.  

Accordingly, we conclude that Act 11 does not require the Company to include recognition of ADIT in the calculation of its DSIC.  Therefore, we shall deny the Exceptions filed by the OCA on this issue and adopt the ALJ’s recommendation.

D.	Gross-Up of State Taxes

	1.	Positions of the Parties

Peoples – Equitable Division’s DISC tariff included a “gross-up” for state taxes.  In other words, the Company calculated pre-tax rate of return in its DSIC tariff using statutory federal and state income tax rates.  The Company indicated that the DSIC calculation in its tariff is straightforward and is consistent with the plain statutory language and the Commission’s Final Implementation Order.  Peoples – Equitable Division further argued that its DSIC tariff is also consistent with the water DSIC calculation that the Commission has used successfully for over fifteen years.  Peoples – Equitable Division M.B. at 17-20.  

The OCA contended that the Company’s state income tax rate used to calculate DSIC revenue should reflect the state income tax expense actually paid by the Company.  The OCA argued that the “gross-up” state tax currently reflected in the Company’s DSIC tariff is not accurate because the Company will not pay state income taxes on the full amount of its equity return.  Hence, adjustments should be made for those deductions in determining state taxable income and state income expense.  The OCA further stated that the Company should not be permitted to “gross-up” state income taxes based on the “actual taxes paid” doctrine.  The actual taxes paid doctrine requires utilities to flow through state tax benefits to ratepayers.  OCA M.B. at 23-24, R.D. at 23‑24.

	The OCA proposed that the Company should reflect incremental flow-through tax deductions for accelerated depreciation on DSIC-eligible plant additions and remove the state tax gross-up.  According to the OCA, the Pennsylvania Supreme Court rendered the seminal decision regarding the flow-through of income tax benefits in Barasch v. Pa. PUC, in which the Court determined that the Commission could only find rates “just and reasonable” if those rates are based on the actual taxes paid. 507 Pa. 496, 521, 491 A. 2d 94, 107 (1985) (Penn Power).  In other words, while the Court recognized that federal “normalization” rules prohibited the immediate flow-through of federal tax benefits, it required the utility to flow through state income tax benefits to ratepayers on a current basis.  Penn Power, 507 Pa. at 504-05, 518, 520-22, 491 A. 2d at 98, 101, 105-107.  OCA M.B. at 24.

	The OCA reiterated that, consistent with Penn Power, this Commission has recognized that flow-through of the benefits associated with utilizing accelerated depreciation in the calculation of state income taxes is “mandated.” Pa. PUC v. Metropolitan Edison Co., 60 Pa P.U.C 349, 398 (1985).  In addition, the OCA argued that, consistent with the Commission’s holding in Jackson Sewer, appellate law and Act 11 requires that the DSIC recover only costs incurred, and that rates cannot include phantom taxes, as follows:

[UGI] stands for the proposition that the Commission does not have the authority to permit the inclusion of hypothetical expenses not incurred, and more specifically, establishes the “actual taxes paid” doctrine, prohibiting a utility from collecting “phantom taxes.”

OCA M.B. 24-25.

	Peoples – Equitable Division countered that the OCA’s “actual taxes paid” doctrine does not apply to this DSIC proceeding as it has only been applied to base rate proceedings.  The Company argued that the only way of determining its actual taxes paid for state income tax purposes on the plant additions would be to conduct a full rate case tax analysis, which is not consistent with the simple DSIC calculation.  Peoples – Equitable Division maintained that the purpose of the state tax gross-up in the DSIC is to simplify the calculation.  Therefore, the OCA’s incremental deduction proposal should be rejected because it would incorporate inaccurate tax adjustments into the DSIC and would require a much more complicated and extensive calculation than intended by Act 11.  Further, the Company contended that the “actual taxes paid” doctrine is a concept related to base rate proceedings when a utility’s complete tax structure can be analyzed.  Company R.B. at 13-14.

	2.	ALJ’s Recommendation

The ALJ found that the Company’s treatment of the gross-up of state taxes is consistent with and does not violate any specific language in Act 11.  The ALJ noted that the Commission rejected the OCA’s proposal to remove the gross-up of state income taxes from the DSIC calculation in the Columbia DSIC Opinion and Order.  In the Columbia DSIC Opinion and Order, we stated the following:

Based on our consideration of the record and the positions of the Parties on this issue, we decline to adopt the OCA’s proposal to eliminate the state tax gross-up included in Columbia’s DSIC calculation.  While we agree that Columbia’s rates should reflect the state taxes that the Company actually pays, we are not convinced that eliminating the state tax gross-up included in the DSIC calculation would properly achieve that result.  . . . . As Columbia argues and the ALJs concluded, the only way to determine Columbia’s actual taxes paid for state income tax purposes would be to conduct a full rate case analysis, which could subject the DSIC calculation to litigation regarding the proper determination of the Company’s state tax liability.  (citation omitted).  However, as we stated with regard to the ADIT issue, we believe that the DSIC is intended to be a straightforward mechanism that is easy to calculate and audit and does not require a full rate case analysis.  

In addition, as we stated in our discussion of ADIT, Columbia’s customers will remain protected by the earnings cap provision of Act 11.  The Company’s quarterly earnings reports, which are used to determine its achieved rate of return for earnings cap purposes, reflect a wide variety of individual adjustments that would be considered in a base rate proceeding, including Columbia’s state income tax deductions.  Accordingly, we believe that the earnings cap will ensure that customers will not be charged DSIC rates that are unjust or unreasonable.  

Columbia DSIC at 46-47.

		Therefore, in accordance with the Commission’s decision in the Columbia DSIC Opinion and Order, the ALJ recommended that the OCA’s proposal to remove the gross-up of state income taxes from Equitable Division’s DSIC calculation be denied. R.D. at 25-26.

3. Exceptions and Reply Exceptions

The OCA filed Exceptions in which it asserts that the ALJ erred by not requiring the Company to reflect its actual state income taxes in the DSIC calculation.  The OCA argues that Pennsylvania law requires that state income tax deductions be reflected in rates on a current basis, consistent with the “actual taxes paid” doctrine.  The OCA contends that the Pennsylvania Supreme Court rendered the seminal decision regarding the flow-through of income tax benefits in Penn Power, where it determined that the Commission could only find rates just and reasonable if those rates are based on actual taxes paid.  The OCA also contends that the Court affirmed this position weeks later in the context of consolidated taxes, finding that, where an expense is not actually incurred, it is improper to include it in the rates charged to ratepayers (Barasch v. Pa. PUC, 493 A.2d 653 (1985) (UGI)).  OCA Exc. at 15-16.
 
		The OCA asserts that the ALJ did not address the “actual taxes paid” doctrine or the requirement in Act 11 that limits DSIC recovery to costs “incurred” by the utility.  The OCA alleges that the ALJ relied on flawed arguments accepted by the Commission in its decision in the Columbia DSIC Opinion and Order.  The OCA states that the Company’s argument that the only way to determine actual taxes paid for state income taxes is to conduct full rate cases, is flawed.  The OCA opines that the Commission’s position that calculating actual taxes paid in a DSIC proceeding could result in litigation regarding state income tax liability is inaccurate.  Finally, the OCA argues that the earnings cap does not ensure that only the actual amount of state income taxes paid will be recovered in the DSIC rate, because the Company’s earnings are affected by factors unrelated to the DSIC.  OCA Exc. at 17-18.

The OCA states that it wishes to correct an apparent misunderstanding in the Recommended Decision regarding its income tax recommendation.  The OCA explains that it is not proposing that the calculation of pre-tax return should always eliminate all state income taxes from the gross-up in the DSIC calculation.  Rather, the OCA contended that state income tax rate used to calculate the DSIC revenue requirement should reflect the state income tax expense actually paid.  Thus, it is the OCA’s position that, for the DSIC that took effect on October 1, 2013, the gross-up for state income taxes should be zero percent, because the Company’s state income tax benefits exceed the state taxable income that will be generated by the DSIC, and Peoples – Equitable Division will pay no state income taxes on DSIC revenues.  OCA Exc. at 18.

		The OCA concludes that, while the Commission has expressed the intent that the DSIC be a straightforward and simple mechanism, that intent can only be exercised in matters over which the Commission has discretion.  According to the OCA, the Commission has no discretion to ignore the requirement to flow through state income tax benefits in the DSIC rate because the flow-through of state income tax benefits is a requirement of just and reasonable rates under Pennsylvania law.  The OCA maintains that its proposed correction to the gross-up for state income taxes ensures that ratepayers are charged only for state income taxes actually paid, consistent with the language of Act 11 and of  Section 1301, as it has been interpreted by the Courts and the Commission.  OCA Exc. at 21.

		In its Replies to the OCA’s Exceptions, the Company asserts that Sections 1351 and 1353 are general provisions regarding definitions and procedures for obtaining approval of the DSIC.  The Company avers that the actual DSIC mechanism is set forth in 1357 (Computation of Charge) and 1358 (Customer Protections).[footnoteRef:18]  Peoples – Equitable Division submits that these two identified provisions establish the specific methodology for calculating the DSIC.  However, these provisions do not provide for either an ADIT adjustment or a state income tax adjustment as part of the DSIC calculation.  Therefore, the OCA’s proposed adjustments to ADIT and state income tax should be rejected.  Company R. Exc. at 3-4. [18:  	66 Pa. C.S. §§ 1357 and 1358.] 


		The Company also contends that the ALJ’s rejection of the OCA’s state income tax adjustment is consistent with the Commission’s Final Implementation Order, the Columbia DSIC Opinion and Order, the LWWC DSIC Opinion and Order, the Peoples TWP DSIC Opinion and Order, and the Peoples DSIC Opinion and Order.  According to the Company, the OCA again is asking the Commission to revisit a policy decision it has already made in its Final Implementation Order and in the conclusions it expressed in its prior DSIC rulings.  With this, the Company requests the Commission’s approval of the Recommended Decision and for the Commission to reject the OCA’s proposed state income tax adjustments as it has done in the prior related proceedings.  Company R. Exc. at 11-14.
 

	4.	Disposition

	Based on our consideration of the record in this proceeding and the positions of the Parties on this issue, we adopt the ALJ’s position that the Company’s treatment of the gross-up of state taxes is consistent with the Commission’s decision in the Columbia DSIC Opinion and Order and does not violate any specific language in Act 11.   Again, as indicated by the ALJ, while the OCA has done a good job of providing a comprehensive explanation and reasons for its proposed removal of the gross-up of state income taxes from the Company’s DSIC calculation, it has not provided facts that warrant a result different from the Columbia DSIC Opinion and Order.  Additionally, the Company’s treatment of this item is also consistent with the treatment of this item by water companies as well as the Commission’s decision in Final Implementation Order, supra, and does not violate any specific language in Act 11.  

	We arrive at this determination consistent with our recently decided Columbia DSIC Opinion and Order, the LWWC DSIC Opinion and Order, the Peoples TWP DSIC Opinion and Order and the Peoples DSIC Opinion and Order.  We note that the ALJ’s recommendation in the instant proceeding is consistent with the Columbia DSIC Opinion and Order, wherein we rejected the OCA’s proposed state income tax adjustment, as follows:

Based on our consideration of the record and the positions of the Parties on this issue, we decline to adopt the OCA’s proposal to eliminate the state tax gross-up included in Columbia’s DSIC calculation.  While we agree that Columbia’s rates should reflect the state taxes that the Company actually pays, we are not convinced that eliminating the state tax gross-up included in the DSIC calculation would properly achieve that result.  As Columbia points out, its base rates currently reflect deductions for the repairs allowance and accelerated depreciation that may no longer apply, because such deductions have been reduced or eliminated after the test year considered in the Company’s last base rate proceeding.  Therefore, to reflect these same types of deductions in relation to DSIC eligible plant in the DSIC calculation may result in overall rates that are further out of alignment with Columbia’s actual tax position.  As Columbia argues and the ALJs concluded, the only way to determine Columbia’s actual taxes paid for state income tax purposes would be to conduct a full rate case analysis, which could subject the DSIC calculation to litigation regarding the proper determination of the Company’s state tax liability.  Columbia R. Exc. at 14; R.D. at 63.  However, as we stated with regard to the ADIT issue, we believe that the DSIC is intended to be a straightforward mechanism that is easy to calculate and audit and does not require a full rate case analysis.

In addition, as we stated in our discussion of ADIT, Columbia’s customers will remain protected by the earnings cap provision of Act 11.  The Company’s quarterly earnings reports, which are used to determine its achieved rate of return for earnings cap purposes, reflect a wide variety of individual adjustments that would be considered in a base rate proceeding, including Columbia’s state income tax deductions.  Accordingly, we believe that the earnings cap will ensure that customers will not be charged DSIC rates that are unjust or unreasonable.  For the foregoing reasons, we shall deny the OCA’s second Exception.

Columbia DSIC Opinion and Order at 46-47.

		In the LWWC DSIC Opinion and Order we concluded this issue by stating the following:

As such, we reject the OCA’s proposed state income tax adjustment and its proposed elimination of the state income tax gross-up, consistent with the Final Implementation Order and the Columbia DSIC Opinion and Order.  We note that the only way to determine the Company’s actual taxes paid for state income tax purposes would be to conduct a full rate case analysis, which could subject the DSIC calculation to litigation regarding the proper determination of the Company’s state tax liability.   

LWWC Opinion and Order at 20.


		Accordingly, we shall adopt the ALJ’s conclusion that Peoples – Equitable Division’s treatment of the gross-up of state taxes is consistent with the treatment of this item by water utilities as well as the Commission’s Final Implementation Order, supra, and does not violate any specific language in Act 11.  Therefore, we shall deny the Exception filed by the OCA on this issue. 

IV.	Conclusion

		Based upon our review, evaluation and analysis of the record evidence in this proceeding, we shall deny the Exceptions filed by the OCA, consistent with the discussion contained in this Opinion and Order.  Further, we shall adopt the ALJ’s Recommended Decision to approve the Partial Settlement and reject the OCA’s proposed adjustments to the DSIC calculation.  We find that Peoples – Equitable Division has met its burden of proof for our approval of its DSIC calculation under Act 11.  We conclude that Peoples – Equitable Division is not required to include an ADIT adjustment in its DSIC calculation and that it is permitted to include the state income tax gross-up in its DSIC calculation; THEREFORE,

		IT IS ORDERED:

1. 	That the Exceptions filed by the Office of Consumer Advocate on August 19, 2014, are denied.

		2.	That the Recommended Decision of Administrative Law Judge Conrad A. Johnson issued on July 30, 2014, is adopted, consistent with this Opinion and Order.  

3.	That the Joint Stipulation Addressing One Issue (Joint Stipulation) submitted by Peoples Natural Gas Company LLC – Equitable Division, the Bureau of Investigation and Enforcement, the Office of Consumer Advocate and the Office of Small Business Advocate at Docket No. P-2013-2342745 is approved without modification.

4.	That the Formal Complaint filed by the Office of Consumer Advocate at Docket No. C-2013-2348777 is deemed satisfied in part, as to the matters agreed upon in the Joint Stipulation, is deemed withdrawn as to the issue of the inclusion of certain field lines as DSIC-eligible property in Peoples Natural Gas Company, LLC – Equitable Division’s tariff and is marked, in part, dismissed as to all other issues raised by the OCA in this proceeding.  

		5.	That the Distribution System Improvement Charge (DSIC) calculation proposed by Peoples Natural Gas Company, LLC – Equitable Division, as modified by the Joint Stipulation, is hereby approved effective October 1, 2013, consistent with this Opinion and Order.

		6.	That Peoples Natural Gas Company, LLC shall file a tariff supplement to establish a Distribution System Improvement Charge, on ten days’ notice to become effective October1, 2013, consistent with this Opinion and Order.

7.	That, upon acceptance and approval by the Commission of the tariff supplement and supporting data filed by Peoples Natural Gas Company, LLC – Equitable Division, as being consistent with this Opinion and Order, this proceeding shall be marked closed.  

[bookmark: _GoBack][image: ]							BY THE COMMISSION,


							Rosemary Chiavetta
							Secretary


(SEAL)

ORDER ADOPTED:  October 2, 2014
ORDER ENTERED:  October 2, 2014
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