BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Heather Hoffman					:
							:
	v.						:		C-2014-2408481
							:		
PECO Energy Company				:



INITIAL DECISION


Before
Angela T. Jones
Administrative Law Judge


INTRODUCTION


This formal complaint (Complaint) requests that a medical exception be granted for the Complainant, Heather Hoffman, to continue to receive electric services from PECO Energy Company (PECO or Respondent or Company).  The Complaint also requested that Pennsylvania Utility Commission (Commission or PUC) grant the Complainant’s request for a payment arrangement.  Because the Complainant failed to appear at the scheduled telephonic hearing, the Complaint is dismissed with prejudice for lack of prosecution.

HISTORY OF THE PROCEEDING


On March 3, 2014, Complainant filed a Complaint against PECO with the Commission.  The Complainant alleged that PECO was threatening to terminate electric service to which the Complainant was the ratepayer.  The Complainant requested a payment arrangement.  The Complainant also requested electric service for “medical necessity” explaining she is high risk for cancer due to toxic water exposure at a young age.  Complaint at 3, ¶ 5.  Complainant contended that a court granted a protection from abuse order for her personal safety or welfare.  Consequently, the address and telephone number of the Complainant were not disclosed as a precaution in protecting her personal information.

On March 17, 2014, Shawane Lee, Esquire, counsel for PECO, filed an Answer and New Matter to the Complaint.  PECO acknowledged that the Complainant was originally enrolled in the Company’s Customer Assistance Program (CAP) on April 30, 2012.  Complainant was enrolled in CAP at the time the Complaint was filed and her recertification of the CAP was on April 30, 2014.  On June 25, 2013, PECO denied a medical certificate because the Complainant’s physician’s license number on the certificate was incomplete.  PECO contended that it has not received a completed certificate.

On November 18, 2013, Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at Case No. 3173189 requesting a payment agreement and disputing denial of her medical certificate.  On February 14, 2014, BCS found that her entire balance owed contained CAP arrears and dismissed the informal complaint pursuant to 66 Pa.C.S. § 1405(c), which states, “[c]ustomer assistance rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.”  

In New Matter PECO stated that the Commission has no jurisdiction to give the Complainant another payment agreement on the CAP arrears due to 66 Pa.C.S. § 1405(c).  PECO contended that the Complaint should be dismissed pursuant to 66 Pa.C.S. § 1405(c). 

A Hearing Notice dated March 26, 2014, notified the parties that an Initial Hearing was scheduled for Tuesday, May 13, 2014, at 9:30 a.m.  This hearing was scheduled with other complaints in what is termed, “Call-of-the-Docket” fashion.  The Notice indicated that the case was assigned to the undersigned Administrative Law Judge (ALJ) Angela T. Jones as the presiding officer. 

A Prehearing Order, dated March 27, 2014, provided procedural rules and guidelines for the proceeding and emphasized the following:

(1) a request to change the scheduled hearing should be sent at least five days prior to the hearing date;
(2) the request for a hearing change is to be in writing and sent to all parties of record; and
(3) a caution that Complainant may lose the case if she does not take part in the hearing and present evidence on the issues raised. 


The Prehearing Order also directed the Complainant to bring a copy of the custody order deemed a safety order to the scheduled Initial Hearing for examination of whether it is effective, viable and applicable so that any procedure under the protections afforded to an abuse order can be followed. 
 
		On April 24, 2014, the undersigned received by facsimile a letter from the Complainant requesting, in pertinent part, a telephonic hearing.  Complainant shared that she was being treated for various medical conditions which would impede her appearing physically at the scheduled Initial Hearing.  Complainant acknowledged that she was limited financially and therefore she could only send this letter to the undersigned.  On April 25, 2014, the undersigned ALJ forwarded the letter to counsel for PECO.  The letter was also filed with the Commission’s Secretary.

		On April 25, 2014, counsel for PECO stated that it did not object to a telephonic hearing so long as the hearing was conducted on the day it was scheduled, May 13, 2014.  

		By Order dated May 5, 2014, the undersigned ALJ granted the request for a telephonic hearing.  The undersigned ALJ was concerned that there could be an interpretation of impropriety if one party was appearing in person while the opposing party was appearing by telephone.  To avoid any appearance of impropriety, the undersigned ALJ changed the scheduled time of the Initial Hearing from 9:30 a.m. to 1:30 p.m. on May 13, 2014.[footnoteRef:1]  The undersigned ALJ also cautioned the parties that because the proceeding was to take place telephonically, any documents pertinent to the dispute must be sent to the opposing party and the undersigned prior to May 13, 2014.  The ALJ reminded the Complainant that a copy of the custody order that was deemed a safety issue needed to be sent to the undersigned and opposing counsel.  The Order also stated that any change in the telephone number to reach the parties or any witnesses sponsored by any party was to be communicated to the undersigned.   [1:  	Because the hearing was originally scheduled in “Call-of-the-Docket” fashion, the Company and its witness (es) had to appear in person for the other disputes that were scheduled at the same time as the instant Complaint.  At the time the Order was sent to the parties, although proceedings had been scheduled with PECO on the afternoon, there was no longer any dispute to be heard on May 13, 2014 in the afternoon.] 


		The telephonic hearing was convened as scheduled at 1:30 p.m. on May 13, 2014.  Complainant was present and Ms. Lee was present representing PECO and was accompanied by one witness, Elsa Leung.  As a preliminary matter the undersigned asked the Complainant about the order that she represented was determined to be a safety issue, and thus, was represented as a protective order.  Complainant failed to send a copy of this order to the undersigned and to opposing counsel.  It was also disclosed that as of the hearing date, Complainant’s CAP enrollment had expired and she had not recertified into the CAP program.  Tr. 7.  Additionally, PECO had no record of medical certification that the Complainant alleged was sent by facsimile to the Company.  Tr. 7-8.
		
		The Complainant requested that the proceeding be continued so that she could produce some documents.  PECO did not oppose the continuance request. The undersigned continued the proceeding and directed the Complainant to send copies of the safety of protective order and the medical certification by no later than 4:30 p.m. on May 20, 2014.  The undersigned put the direction given to the Complainant in a written Order dated May 15, 2014.

		By electronic mail (email) dated May 19, 2014, Complainant requested that Respondent send by facsimile some of Complainant’s personal income and expense information to the ALJ.  Respondent forwarded the email to the ALJ as requested by the Complainant.  By email dated May 20, 2014, Complainant advised opposing counsel that she was experiencing health issues and therefore may not be able to comply with the May 15, 2014 Order.  Complainant provided the docket number to the Chester County Court of Common Please where she received the safety order.  Respondent forwarded the May, 20, 2014, email of the Complainant to the ALJ and also presented the case history of the docket provided by the Complainant. 

		By Hearing Notice dated May 21, 2014, a Further Telephonic Hearing was scheduled for Wednesday, July 23, 2014.  The Hearing Notice directed that the parties contact the presiding officer with any changes to the appropriate telephone number to conduct the telephonic hearing.

		The undersigned issued an Order dated May 22, 2014, which stated that the information regarding the docket number in Chester County Court of Common Pleas that was provided by Complainant does not appear to be a protection from abuse order viable for this proceeding.  Consequently, the instant proceeding will apply the Responsible Utility Consumer Protection Action, Chapter 14 of the Public Utility Code, 66 Pa.C.S. § 1401 et seq.  The Order directed the Complainant to provide any other information that she may determine is appropriate to support her allegation that the docket does indeed support an order which is a protection from abuse order.  

		By email on June 10, 2014, the undersigned ALJ received by facsimile an email sent by the Complainant to Respondent to be forward to the ALJ.  The email contained personal health, income and expense information as well as other information regarding the Complainant’s sons.  Complainant sent correspondence to the Commission’s Harrisburg Office of Administrative Law Judge which was received on June 16, 2014.[footnoteRef:2]  This information contained a new telephone number for the Complainant and other information about Complainant’s health and history of college funding.  This correspondence was forwarded to opposing counsel so as not to have any appearance of impropriety.   [2:  	This information was received by the undersigned ALJ in Philadelphia on July 1, 2014. ] 


[bookmark: _GoBack]		The undersigned ALJ received another email from Complainant which was forwarded by the Respondent on July 14, 2014.  The email was regarding the physical property at 246 Fleetwood Street, Coatesville, Pennsylvania, which was identified by the Complainant as her mailing address.  While the letter was not germane to the substance of the Complaint, there was action taken against the Complainant and it seemed that she was transitioning to another location.  

		The undersigned ALJ was concerned that the Complainant would have different contact information since it appeared that her living circumstances had changed.  On July 15, 2014, the office of the undersigned ALJ called the home telephone number provided by the Complainant. It was disconnected.  The mobile number provided by the Complainant just rang; it did not have a voicemail set up for the number.  The undersigned ALJ requested the Respondent to send an email to the Complainant which asked for a viable telephone number, a copy of the protection from abuse order, and any other documents for the hearing be sent to the ALJ at the Philadelphia office.

		On July 22, 2014, the undersigned ALJ received an email from the Complainant that was forwarded by the Respondent.  The Complainant’s original email was time stamped July 18, 2014.  Complainant provided a telephone number to be reached for the scheduled telephonic hearing.  Complainant provided the docket number in the Chester County Court of Common Pleas for the award of the protection from abuse order.  The undersigned ALJ contacted the Chester County Court of Common Pleas which provided a copy of the Orders at the docket indicating that there is not a temporary order from abuse at the docket just an order continuing the docket to be rescheduled on August 11, 2014.   There was an Order issued on July 14, 2014, that showed there was a temporary order from abuse issued, but that was issued in error.  An Order issued July 22, 2014, was issued indicating that the July 14, 2014, temporary order from abuse was vacated.  The undersigned ALJ takes judicial notice of these Orders that were a matter of public record in the Chester County Court of Common Pleas.

		On July 23, 2014, Respondent forwarded an email from the Complainant which the Complainant had sent on July 22, 2014.  The email contained a contact number for the Complainant, also on July 23, 2014.  Respondent sent an email from the Complainant which was sent at 7:12 a.m. in the morning requesting a continuance of the scheduled Further Telephonic Hearing for that day.  Respondent objected to the request.  Also on the morning of July 23, 2014, Complainant called the Philadelphia office to request a continuance of the scheduled Further Telephonic Hearing for that day.  Complainant was told that the undersigned ALJ would call her by telephone at 10 a.m. for the scheduled hearing and would address her request at the scheduled hearing.  

		The further evidentiary hearing convened as scheduled at 10 a.m. on July 23, 2014. 
The undersigned ALJ was not successful in getting the complainant at the telephone number she provided.  The Respondent was reached at the telephone number provided for its counsel.  The Complainant emailed the Respondent from her android phone at 10:06 a.m. stating that she had a problem with the telephone that corresponded to the contact information given to the undersigned ALJ.  Tr. 22.  Complainant also repeated her request for a continuance in the email and stated that she had been recently diagnosed with reinjuring her head.  Tr. 22.           

		Counsel for PECO objected to the Complainant’s request for a continuance.  Counsel for PECO also requested that this matter be dismissed for failure to prosecute and in the alternative PECO requested a ruling on the payment agreement portion of the Complainant and to grant the Company’s motion for judgment on the pleadings regarding the request for a payment agreement.  Tr. 25.

		Counsel for PECO did not serve the presiding officer with the motion for judgment on the pleadings.  The motion for judgment on the pleadings was filed on April 7, 2014, with the Commission but was not served on the undersigned ALJ.  The undersigned ALJ was assigned this matter on March 26, 2014; and thus, counsel for PECO was aware that there was an ALJ assigned to this proceeding when the motion for judgment on the pleadings was filed.  The undersigned convened the parties telephonically on May 13, 2014.  Counsel for PECO failed to mention during the May 13, 2014, telephonic proceeding that a motion for judgment on the pleadings was filed.  Counsel for PECO has sent various emails to the undersigned ALJ during the course of this proceeding and did not mention the motion for judgment on the pleadings until the further hearing on July 23, 2014. 

		In an abundance of caution since the Complainant demonstrated that she could make outgoing calls and send emails, the undersigned ALJ requested counsel for PECO to email the Complainant with a telephone number to call to participate in the Further Telephonic Hearing.  Tr. 26-27.  The Complainant was given 20 minutes to call the telephone number provided.  The information was sent by email to the Complainant at 10:49 a.m.

		The Complainant failed to respond to the email and failed to call into the telephone number provided by the email within the 20 minutes allotted.  

		The Complainant’s request to continue the proceeding was denied and the Company’s objection to the requested continuance was sustained.  The motions by the Respondent to dismiss the proceeding with prejudice for lack of prosecution and, in the alternative, to rule on the motion for judgment of the pleadings regarding the Complainant’s request for a payment agreement are pending.  The proceeding generated transcribed testimony consisting of 29 pages.  The record closed on July 23, 2014, when the evidentiary hearing adjourned.    

This matter is ripe for decision. 

FINDINGS OF FACT

1. Complainant is Heather Hoffman.

1. Complainant received electric service from PECO at 246 Fleetwood Street, Coatesville, Pennsylvania.

1. On March 3, 2014, Complainant filed a Complaint with the Commission against PECO requesting a medical necessity exception for continued electric service and a payment arrangement.  

1. PECO filed its Answer and New Matter on March 17, 2014.

1. A Hearing Notice dated March 26, 2014, was mailed to the Complainant and scheduled an Initial Hearing for May 13, 2014. 

1. A Prehearing Order, dated March 27, 2014, advised the Complainant of the proper procedure to obtain a continuance to reschedule the hearing date.

1. A telephonic Initial Hearing convened on May 13, 2014, where it was determined that a further hearing was needed and the Complainant’s request for a continuance was granted.

1. A Hearing Notice dated May 21, 2014, was mailed to the Complainant and scheduled a Further Hearing for July 23, 2014.

1. None of the documents mailed to Complainant was returned to the Commission by the United States post office as undeliverable.

1. Neither Complainant nor any counsel representing Complainant timely appeared at the scheduled Further Hearing on July 23, 2014.

1. Complainant did not settle or withdraw the Complaint.

DISCUSSION

In this Complaint, Complainant alleged PECO should be responsible for repair of the meter board, questioned the estimated bills he received as well as whether he has received safe and reliable electric service at his service address.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa.C.S. § 332(a).  

The issue in this proceeding is determined by whether the Complainant sustained her burden of proof.  By failing to participate in the hearing, Complainant was unable to meet this burden.

Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. Pub. Util. Comm’n, 83 Pa. Commw. 306, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 165 Pa. Commw. 671, 645 A.2d 944 (1994).

A Hearing Notice dated May 21, 2014, was mailed to Complainant at the address listed on the Complaint which stated the day, date and time of the scheduled Further Telephonic Hearing.  This Hearing Notice was not returned to the Commission by the U.S. post office.  Furthermore, Complainant was aware of the scheduled Further Telephonic Hearing as she telephoned on the day of the scheduled hearing to request a continuance.  Complainant was told that she would be called at the time the hearing was scheduled and her request would be addressed at the hearing with opposing counsel present.  By making this phone call, Complainant demonstrated that she was capable of calling out to a telephone number with the equipment she had available.  

By email at 10:06 a.m. Complainant notified Respondent that she had equipment problems with her phone as the phone was not accepting incoming calls, but was directing the incoming caller to leave a voicemail message.  Tr. 22.  Complainant in this email requested a continuance and stated that she had reinjured her head injury.  Tr. 22.  The Respondent was directed to email a response to the Complainant which requested the Complainant to call a supplied telephone number to participate in the Further Hearing within 20 minutes of the response.  Tr. 26-27.

Complainant demonstrated that she had the means to communicate why the undersigned may have experienced difficulty in attempting to conduct the telephonic hearing.  The Complainant demonstrated diligence in using email to communicate timely with Respondent and the presiding officer.  Yet, to date, the Complainant has not responded to the email or telephoned to explain why she failed to participate or provided medical documents to support a reinjured head injury.

The record evidence supports a finding that Complainant had sufficient notice of the day, date and time of the scheduled Further Telephonic Hearing.  The failure of Complainant to appear at this scheduled Further Telephonic Hearing is unexcused.
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Craig Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106, Opinion and Order entered October 25, 1993.  Complainant waived the opportunity to participate in the hearing by failing to appear.  This case will be dismissed.  52 Pa.Code § 5.245(a); Martin W. Jefferson v. UGI Utilities, Inc., 1995 Pa. PUC LEXIS 159.  

The alternative motion requesting a ruling on the Respondent’s motion for judgment on the pleadings regarding the Complainant’s request for a payment arrangement is rendered moot due to the ruling on the Respondent’s motion to dismiss the Complaint with prejudice for lack of prosecution.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

1. As the Complainant, Heather Hoffman had the burden of proof and failed to carry that burden.  66 Pa.C.S. § 332(a).

ORDER

THEREFORE, 

IT IS ORDERED:

1.	That the motion by Shawane L. Lee, Esquire on behalf of PECO Energy Company to dismiss the formal Complaint of Heather Hoffman in the proceeding of Heather Hoffman v. PECO Energy Company at Docket No. C-2014-2408481 is granted.

2.	That the formal Complaint filed by Heather Hoffman against PECO Energy Company at Docket No. C-2014-2408481 is dismissed with prejudice for failure to prosecute.

1. That the motion by Shawane L. Lee, Esquire, on behalf of PECO Energy Company made in the alternative for a judgment on the pleadings is rendered moot.

1.  That the Secretary’s Bureau mark this docket closed.



Dated: September 19, 2014				    /s/			
						Angela T. Jones	
						Administrative Law Judge
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