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Introduction



This decision dismisses the Complainant’s Complaint asserting that Respondent, PECO Energy Company, incorrectly calculated her eligibility under the Customer Assistance Program and charged her for the budget billing program.  

HISTORY OF THE PROCEEDING

On December 30, 2013, Ms. Rosalyn Bristow (“Complainant”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Complainant alleged the Company was charging her for budget billing and that the budget billing is causing her bills to be too high.  She also alleged that she was removed from the Customer Assistance Program (CAP) when she was still eligible for the program.    

The Complaint is an appeal of a Bureau of Consumer Services (“BCS”) decision that was issued on November 27, 2013 at case number 3174823.  The Complainant filed a timely appeal of that decision.  

On January 14, 2014, Shawane Lee, Esquire, counsel for PECO, filed an Answer denying that there were incorrect charges for the budget billing.  PECO noted that Complainant was removed from the CAP program due to a change in her circumstances as indicated on her application for re-certification.  

On February 20, 2014, a Hearing Notice was sent scheduling an initial hearing on Wednesday, April 9, 2014, at 10:00 a.m. and assigning the matter to me.  

By Prehearing Order dated February 25, 2014, I gave direction as to the proper procedure for this matter.  



On April 9, 2014, the initial hearing convened as scheduled.  Complainant was present and represented herself.  Shawane Lee, Esquire was present as counsel for PECO and presented one witness, Ms. Dana McCollum.  Complainant presented one exhibit during the evidentiary hearing and the Complainant’s exhibit was entered into the record.  PECO presented ten exhibits during the initial hearing and all PECO exhibits were admitted into the record.  


On April 14, 2014, PECO timely filed Late-Filed Exhibits Nos. 11-13 at the request of the Judge.
  As of this date, the Complainant has not filed any objections to the Late-Filed Exhibits and the Exhibits are entered into the record through this decision.  


The evidentiary hearing generated 116 pages of testimony in transcript.  The record closed on May 14, 2014 when I received the copy of the hearing transcript and all of the late-filed exhibits.  

FINDINGS OF FACT

1. Complainant resides at 204 East Roland Road, Brookhaven, Pennsylvania 19015 (“Service Address”) where she receives residential gas heating and electric service from PECO.  Tr. 52; PECO Exh. 1.  
2. Respondent is PECO Energy Company, a public utility in Pennsylvania. 

3. There are two members of the Complainant’s household at the Service Address; herself and her son, age 15.  Tr. 11-12.  

4. The Complainant’s second son used to live with her at the Service Address until January 2014.  He is 22 years old.  Tr. 12. 
5. Complainant’s only source of income is $1,323.50 per month in Social Security Disability benefits.  PECO Exh. 4.  

6. Complainant’s son receives $661.00 per month in Social Security Survivor benefits.  PECO Exh. 4.  

7. Complainant had been a part of PECO’s CAP since March 3, 2010.  Tr. 76; PECO Exh. 2.  

8. In order to apply for the CAP, the customer must provide income information for all members of the household including children under the age of 18.  PECO Late-Filed Exh. Nos. 12(A) and 12(B).  

9. Household members who do not have a job and are over the age of 18 must provide proof of unemployment for the CAP application.  Tr. 78.  

10. On March 14, 2012, Complainant was removed from CAP.  Tr. 77; PECO Exh. 3.  
11. The Complainant initially included her older son on the application who was age 18 at the time.  Tr. 78; PECO Exh. 3.  
12. Customer must provide documentation to validate the no-income situation, which could be a denial for unemployment benefits, denial for welfare benefits or a letter of instruction stating that the party has no income.  Tr. 78.

13. Instead of providing documentation to PECO, the Complainant removed her older son from the application and resubmitted it on or about August 29, 2012.  PECO Exh. 4.  

14. Since the Complainant removed her older son from her application and based on her income amount, the Complainant was no longer eligible for the CAP.  Tr. 79; PECO Exh. 4.  

15. The Complainant began participation in PECO’s budget billing program in November 2011.  Tr. 52.  PECO Exh. 1.  
16. The Complainant requested to be removed from budget billing and PECO removed her from budget billing as of January 14, 2014.  Tr. 66; PECO Exh. 1.  
17. The budget billing program is a way to equalize payment for utilities for seasonal fluctuations in a prearranged amount.  Tr. 53.
18. The amount of the monthly budget billing is reassessed quarterly and can be changed in accordance with the customer’s actual usage and the deferred budget balance.  Tr. 57-58.  
19. PECO keeps track of the deferred budget balance month by month which shows the usage billed that was not paid by the budget billing payment that are billed to the account.  Tr. 55.  
20. The budget billing program is an optional program which can be removed at the customer’s request.  Tr. 53.  

21. The Complainant’s current total balance is $1,074.30.  Tr. 68; PECO Exh. 1. 
22. Under the 2012 Federal Poverty Guidelines,
 for a family of two, monthly gross income of $1,984.50 is above 150%.

23. Under PECO’s tariff, customers whose household income is from 126% up to and including 150% of the federal poverty level are considered CAP E1 and are entitled to a nominal 19% discount on the total bill for electric service subject to a maximum discount of $19.44 in the months of October-May and $19.59 for June – September.   PECO Late-Filed Exh. No. 11.  
DISCUSSION

As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proving by the preponderance of the evidence that she is entitled to the requested relief.  66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon the preponderance of the evidence.  Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).

The issue is whether the Complainant has met her burden of establishing that PECO violated the statute, regulations or a Commission Order when it calculated her eligibility for the CAP.  Specifically, the Complainant contends that she had three members in her household at the time she was removed from CAP and that the Company incorrectly used her minor son’s income in calculating her CAP eligibility.  The Complainant also contends that the Company overcharged her when she participated in the budget billing program.  
In this instance, the Complainant has not met her burden of proof.  The Complainant indicates that she should have been eligible for the CAP when PECO removed her from the program because there were three members of her household at the time.  However, the Complainant acknowledged that her older son no longer lives in her household.  The Complainant also acknowledged that at the time, she removed her older son from the application and did not seek to provide any paperwork to prove that her older son was unemployed. 
Further, the documentation provided by PECO establishes that the income of household members younger than 18 years old can be used in the calculation of CAP eligibility.  PECO’s Income Verification Job Aid indicates that:

Gross Household Income-The total gross income for the customer and all occupants nineteen years of age or older, and Supplemental Security (SS) or Supplemental Security Income (SSI) for children below the age of 18.  
Note:  Include income for occupants under the age of 18 if the occupant does have a source of income.  

PECO Late-Filed Exh. No. 12(A).

PECO’s Universal Services Three Year Plan (2013-2015) filed with the Pennsylvania Public Utility Commission specifically included in the Eligibility Criteria and Program Requirements for CAP Rate that: 
Provide proof of gross income for all household members.  PECO may also consider the income of household members who have not reached the age of majority.  

PECO Late-Filed Exh. No. 12(B).

Pennsylvania courts have repeatedly held that tariff provisions that have been properly submitted to and approved by the Commission are prima facie reasonable.  Zucker v. Pa. Pub. Util. Comm’n, 401 A.2d 1377 (Pa. Cmwlth. Ct. 1979), Shenango Township Board of Supervisors v. Pa. Pub. Util. Comm’n, 686 A.2d 910, 914 (Pa. Cmwlth. Ct. 1996), Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147, 1151 (Pa. Cmwlth. Ct. 1997).  Therefore, a complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden to prove that the facts and circumstances have changed so drastically as to render the application of the tariff provision unreasonable.  Id.; Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. Ct. 1981). 

The Commission provided guidelines for the creation of a customer assistance program (CAP).  The following design elements should be included in a CAP: 

   (1)  Program funding. Program funding should be derived from the following sources: 

     (i)   Payments from CAP participants. 

     (ii)   LIHEAP grants. 

     (iii)   Operations and maintenance expense reductions. 

     (iv)   Universal service funding mechanism for EDCs. 

   (2)  Payment plan proposal. Generally, CAP payments for total electric and natural gas home energy should not exceed 17% of the CAP participant’s annual income. The minimum payment should not be less than the guidelines in paragraph (3)(v)(A) and (B). Payment plans should be based on one or a combination of the following: 

(i) Percentage of income plan. Total payment for total electric and natural gas home energy under a percentage of income plan is determined based upon a scheduled percentage of the participant’s annual gross income. The participating household’s gross income and family size place the family at a particular poverty level based on Federal poverty income guidelines. 

* * * 
       (B)   Generally, maximum payments for gas heating should be within the following ranges: 

         (I)   Household income between 0—50% of poverty at 5%—8% of income. 

         (II)   Household income between 51—100% of poverty at 7%—10% of income. 

         (III)   Household income between 101—150% of poverty at 9%—10% of income. 

* * *

     (iii)   Rate discount. The participant’s energy usage is billed at a reduced rate. 

52 Pa.Code § 69.265.

PECO’s tariff indicates that a customer would be eligible for the CAP program if the customer’s annual household gross income is at or below 150% of the federal poverty level.  PECO Late-Filed Exh. No. 11.  In terms of applicable rates, for payment purposes, participants in the CAP program whose gross household income has been verified at being from 126% up to and including 150% of the federal poverty level are considered CAP E1 and are entitled to a nominal 19% discount on the total bill for electric service subject to a maximum discount of $19.44 in the months of October-May and $19.59 for June – September.  PECO Late-Filed Exh. No. 11.   

The Respondent’s witness credibly testified that PECO requests income information for all household members including children when a customer applies for the CAP program as evidenced by the CAP program application form.  The Respondent’s witness indicated that this is in line with PECO’s tariff.  Again tariff provisions that have been properly submitted to and approved by the Commission are prima facie reasonable.  See Zucker.  
The Complainant’s only source of income is $1,323.50 per month from Social Security Disability.  The Complainant’s younger son receives $661.00 per month in Social Security Survivor benefits.  Therefore, the Complainant’s gross monthly income for the purposes of the CAP is $1,984.50.  Under PECO’s tariff, customers whose household income is from 126% up to and including 150% of the Federal Poverty Level are eligible for a CAP E1 rate which provides a nominal 19% discount on the total bill for electric service subject to a maximum discount of $19.44 in the months of October-May and $19.59 for June – September.  Under the 2012 Federal Poverty Guidelines, for a family of two, the monthly gross income of $1,891.25 is 150%.  For the Complainant’s household according to her own application, based on the most recent recertification for the CAP, the gross monthly income of $1,984.50 is above the 150% level of the Federal Poverty Level Guidelines.  I find that PECO did not miscalculate the Complainant’s eligibility for the CAP.   

PECO’s tariff also addresses the budget billing program.  Rule 17.6 of the PECO tariff indicates as follows:

(a) At the option of a customer receiving residential service under Rates R, R-H, RS-2, POL and GS, an estimated total bill for all service to be received by the customer over a twelve month period may be budgeted over the period and an average bill rendered monthly for payment each month.  Any difference between the budgeted amounts so paid and the actual charges for a twelve month budget period will at the customer’s option, either be amortized over the next twelve months or incorporated into the 12th month bill.  Absent an indication of preference from the customer, the debit or credit will be amortized.  Budget billing may be discontinued upon the customer’s request at which time any difference will be added to the unpaid balance of actual charges on the next billing date in accordance with Rule 17.3 and 17.5. . .

PECO Exh. 10, Rule 17.6(a).  



The Complainant contends that PECO overcharged her while she was on budget billing and that she was forced to be on the budget billing program.  However, PECO’s witness specifically testified that the budget billing program is an optional program for customers and that as soon as the Complainant requested removal from the program on January 14, 2014, she was removed.  Further, the PECO witness went through the Complainant’s account to show that the Complainant had a deferred balance while on budget billing which accrued and received credits in accordance with the budget billing payment and actual usage.  There is no indication in PECO’s records that the Complainant was overcharged or that PECO in some way deviated from its tariff.  
Based on all of the above, it is clear that the Complainant has not met her burden to show that PECO has in any way violated the statute, regulations or a Commission Order related to her eligibility under the CAP by including her younger son’s income or by requiring the Complainant to provide documentation regarding her older son’s unemployment.  It also does not appear to be in conflict with PECO’s tariff.  I would also note that PECO’s tariff is in line with the CAP guidelines set out in 52 Pa.Code Section 69.265.  Further, the Complainant was not forced to participate in the budget billing program and was removed when she made the request.  The Complainant has also not proven that she was overcharged under the budget billing program.  As such, the Complainant’s Complaint is dismissed.  

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.



2.
The Complainant had the burden of proof.  66 Pa.C.S. § 332(a).

3. The Complainant has not established that the Respondent violated the statute, regulations or a Commission Order in regard to her eligibility for the Customer Assistance Program.
4. The Complainant has not established that the Respondent charged her for participation in the budget billing program.  

ORDER



THEREFORE,



IT IS ORDERED:

1. That PECO Energy Company’s Late-Filed Exhibit Nos. 11, 12(A), 12(B) and 13 are entered into the record at Docket No. F-2014-2399597.

2. That the formal Complaint filed by Ms. Rosalyn Bristow against PECO Energy Company at Docket No. F-2014-2399597 is dismissed.

3. That the Secretary’s Bureau shall mark the docket at Docket No. F-2014-2399597 closed.

Date:      August 11, 2014  




/s/












Marta Guhl









Administrative Law Judge

� 	Late-Filed Exhibit No. 11 – PECO’s CAP Rider Tariff 2011 and 2012


	Late-Filed Exhibit No. 12(A) – PECO’s Income Verification Job Aid


Late-Filed Exhibit No. 12(B) – PECO’s Universal Services Three Year Plan (2013-2015) filed with the Pennsylvania Public Utility Commission


Late-Filed Exhibit No. 13 – Customer Information Management System contacts for Complainant’s account from September 2013 to present


� 	Federal Register, Vol. 77, No. 17, January 26, 2012, pp. 4034-4035.  Also see � HYPERLINK "http://aspe.hhs.gov/poverty" �http://aspe.hhs.gov/poverty�.  





� 	The calculation of the Complainant’s gross income is for the purpose of PECO’s CAP.  





PAGE  
9

