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Joyce Mies						:	
							:
v. :		C-2014-2417790
:
Duquesne Light Company		 		:
							


INITIAL DECISION


Before
Katrina L. Dunderdale
Administrative Law Judge


INTRODUCTION

		This decision denies the complaint and denies Complainant’s request for damages.  

HISTORY OF THE PROCEEDING

On April 11, 2014, Joyce Mies (Complainant or Ms. Mies) filed a formal complaint against Duquesne Light Company (Respondent or DLC) alleging a reliability, safety or quality problem with her electric service due to an outage in January 2014, which resulted in massive water damage to personal property in her unoccupied former residence.  Complainant requested payment for damages caused by the outage and requested the Commission find DLC failed to provide reasonable and adequate customer service.  On June 3, 2014, Respondent filed an Answer in which Respondent generally denied the averments and asserted DLC had provided reasonable and adequate service in how it maintained its facilities.  

		On June 6, 2014, the Office of Administrative Law Judge issued a Telephone Hearing Notice, which scheduled a telephonic initial hearing to be conducted on July 9, 2014.  On June 10, 2014, the presiding officer issued a Prehearing Order.  The presiding officer convened the initial hearing as scheduled on July 9, 2014.  Complainant appeared pro se and testified on her own behalf.  Complainant presented the testimony of one witness but offered no exhibits.  Respondent was represented by Danielle L. Dietrich, Esquire.  Attorney Dietrich presented the testimony of two (2) witnesses, and offered three (3) exhibits, which were marked and admitted as Duquesne Light Exhibits 3, 5 and 9.  The transcript of the hearing, containing sixty-three (63) pages, was received in the Commission’s offices on July 15, 2014 and was received in the presiding officer’s office on July 17, 2014.  Complainant and Respondent issued final statements on the hearing record in lieu of filing briefs.

On July 22, 2014, the presiding officer closed the record by Interim Order Closing the Hearing Record.

FINDINGS OF FACT

1.	Complainant, Joyce Mies, has resided in El Paso, Texas for the past three years, and continues to own her former residence, located at 46 Tretow Street, Pittsburgh, Pennsylvania (service address), where she resided for 45 years.  (Tr. 8, 9).  

2.	Respondent provides electric service to Complainant at the service address.  (Tr. 9).

3. 	Sometime prior to January 26, 2014, a power outage occurred at the service address during a cold winter.  (Tr. 8-11).

4. 	Without electricity, the heating system was inoperative in the service address and the water pipes froze.  (Tr. 10).

5. 	The broken water pipes resulted in a $2,000 water bill plus approximately $30,000 in damage to the residence.  (Tr. 10, 20, 21).

6. 	Complainant’s neighbor, Mrs. Jonasen, checks on the service address every two days when Complainant is in Texas.  She always left a light on and kept the radio playing inside the service address.  (Tr. 10, 11, 31).

7.	On January 26, 2014, Mrs. Jonasen checked on the service address in the evening, heard water running in the kitchen, saw water gushing from the dining room ceiling and determined there was no electricity inside the service address.  With the help of the fire department, the water line was shut off.  (Tr. 10-15, 33, 34).

8. 	On January 26, 2014, Complainant’s son-in-law contacted DLC to report a loss of electric service at the service address.  (Tr. 13-15).

9. 	On January 26, 2014, at approximately 10:00 p.m., DLC contacted Complainant in Texas and advised her that a technician checked her meter and determined there was good voltage in the meter at the service address.  (Tr. 17-19, 44-47; DLC Exhibit 9).

10. 	On January 27, 2014, a contractor for the insurance company and Ms. Jonasen verified there was no electricity at the service address.  (Tr. 18-20, 35, 36).

11. 	The service residence currently has electricity but no water service and no heat because the heating system requires water to operate properly.  (Tr. 20-22).

12. 	Complainant had all new electrical wires and equipment installed in the service address approximately fifteen (15) years earlier.  Exterior insulation was added to the service address approximately five (5) years earlier.  (Tr. 25, 29).

13. 	Ms. Jonasen kept the thermostat at the service address set at 68 degrees and one week prior to January 26, 2014 Ms. Jonasen opened up the water faucets to prevent the water pipes from freezing at the service address.  (Tr. 28, 32).  

14. 	Ms. Jonasen, who lives four houses away from the service address, did not lose her electric service on or about January 26, 2014.  DLC had no reports of power outages in or near the area around the service address.  (Tr. 39, 40, 47, 50, 51; DLC Exhibit 3).

15. 	On April 11, 2014, Complainant filed a formal complaint with the Commission alleging a safety and reliability problem with her electric service.

DISCUSSION

		Complainant alleges a reliability, safety or quality problem with her electric service provided by DLC because of a power outage on or about January 26, 2014 and the damages that resulted.  Complainant requested payment for damages[footnoteRef:1] and requested the Commission to find DLC failed to provide customer service on a reliability, safety or quality problem.  Complainant wants the Commission to order DLC to fix the damages caused by the water pipes that broke when there was no electricity to operate the heating system.  Complainant contends the water pipes broke because the heating system lacked electricity to operate and the service address became too cold.   [1: 	 	A request for damages must be denied as outside the Commission’s jurisdiction.  See Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa.Cmwlth. 1995).
] 


Respondent contends it provided reasonable and adequate service in how it maintained its facilities.  Respondent argues its equipment was not defective and it was not negligent in how it maintained its equipment or in how it handled the situation which developed on January 26, 2014 and in the days following.  DLC avers it did not cause the problem experienced at the service address and Complainant has not met her burden of proving that DLC failed to provide reasonable and adequate service.  

Burden of Proof

As the party seeking affirmative relief from the Commission, Complainant bears the burden of proving by substantial evidence she is entitled to the requested relief.  66 Pa.C.S.A. § 332(a).  To satisfy this burden, Complainant must show Respondent utility is responsible or accountable for the problem described.[footnoteRef:2]  Complainant must show this fact to be true by a preponderance of the evidence, that is, by presenting evidence more convincing, by even the smallest amount, than that evidence presented by the other party.[footnoteRef:3]  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.[footnoteRef:4]  Furthermore, more evidence is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.[footnoteRef:5]   [2:  	Patterson v. Bell Telephone Co. of Pa., 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  
]  [3:  	Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa.Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992); Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  
]  [4:  	Mill v. Pa. Pub. Util. Comm’n, 447 A.2d 1100 (Pa.Cmwlth. 1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa.Cmwlth. 1993); 2 Pa.C.S.A. § 704.  ]  [5: 
 	Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 413 A.2d 1037 (Pa. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa.Cmwlth. 1984).
] 


“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the Commission.  Subject to the provisions of this part and the regulations or orders of the Commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service….”  66 Pa.C.S.A. § 1501.


Analysis

This proceeding involves the proverbial question of which came first:  Did the damage result when the water pipes burst and created a short of the electrical system resulting in no heat in the structure; or did the damage result when a power outage turned off the heating system within the structure which led to the water pipes breaking when it got too cold inside the structure?   Complainant’s testimony and evidence presented sufficiently proved the service address experienced a catastrophic broken water pipe that created extensive damage inside the service address.  However, Complainant did not meet her burden of proving that the broken water pipe is the result of negligence or a failure of DLC to provide reasonable and adequate customer service.  

The existence of damaged personal property and having an uninhabitable residence are not sufficient proofs that Respondent’s equipment was faulty or that Respondent’s service was unreasonable or inadequate.  Proof was needed from individuals such as an electrician, a contractor and/or an engineer who might have been able to provide information and pictures to document the cause of the broken water pipes.  Complainant did not provide any evidence that DLC violated the Commission’s regulations by failing to provide reasonable and adequate customer service.  Without that proof, Complainant’s formal complaint must be dismissed.    

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.SA. § 701.

		2.	Complainant carries the burden of proving Respondent did not provide reasonable and adequate service.  66 Pa.C.S.A. § 332(a).

		3.	Complainant failed to meet the burden of proving Respondent did not provide reasonable and adequate service.   66 Pa.C.SA. § 1501. 
		4.	The Commission is without jurisdiction to consider negligence issues or award damages.  Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa.Cmwlth. 1995).	

ORDER


THEREFORE, 

IT IS ORDERED:

1. That the complaint of Joyce Mies v. Duquesne Light Company at Docket No. C‑2014-2417790 is dismissed because Complainant failed to prove Respondent did not provide reasonable and adequate service in how it handled the power outage on January 26, 2014.

2. That this docket be marked closed and discontinued.

	
	 
 Date:  September 19, 2014							/s/			
						Katrina L. Dunderdale
						Administrative Law Judge


7

