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Complainant is seeking a payment agreement.  This decision finds that under the law as written, Complainant is not eligible for another payment arrangement and is not eligible for reinstatement or extension of the previous payment arrangement. 
HISTORY OF THE PROCEEDING


On or about April 9, 2014, Andree Lombard (“Complainant” or “Lombard”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”).  The Complaint states that Complainant received a shut-off notice and then called PECO to make a payment at which time a PECO representative told Complainant to pay $367.25 and stated that the shut-off would not occur before May 15, 2014.  The Complainant further states that after asking about a payment method, Complainant was transferred to a supervisor who then told Complainant that the shut-off date had changed to April 19, 2014 and that a payment of $771.83 would be required to prevent service shut off.  Complainant contends that she is unable to pay the greater amount and is seeking reinstatement of her payment plan and to prevent a shut off of services.


PECO filed an answer on or about April 23, 2014.  It is the Company’s contention that Complainant is not entitled to a Commission payment agreement because the Complainant has defaulted on a previous payment agreement.  PECO also contends that this is the seventh formal complaint filed by Complainant and that in Docket Number C-2013-2356651 Complainant was awarded a payment arrangement and defaulted on that arrangement on April 8, 2014.  PECO also asserts that Complainant was awarded and defaulted on five (5) PECO-issued payment arrangements and that the current balance is $2,835.59. 

The hearing was held as scheduled on August 19, 2014.  Complainant’s husband represented himself and presented no exhibits at the hearing.  He was given ten days to submit proof of changes in income.  Late-filed exhibits of the Complainant are as follows:

C1 – Medical Bills
C2 – Pay Statement, A. Lombard
C3 – PA-40 2012, G. Buff
C4 – W-2 2012, G. Buff
C5 – Wage Statement 2014, G. Buff 

C6 – Processed Payments List 2014, G. Buff

PECO was represented by Shawane Lee, Esq., who presented one witness, PECO Regulatory Assessor Elsa Leung, and the following exhibits:
PECO1 – Account Activity Statement
PECO2 – Collection History
PECO3 – Payment Agreement History
PECO4 – Summary of Formal Complaints
PECO5 – PUC Decision (C-2012-2300204)
PECO6 – Final Orders
PECO7 – Financial Statement
PECO8 – Bureau of Consumer Services (BCS) Decision


All exhibits were admitted.  The record closed upon receipt of the transcript on September 4, 2014. 
FINDINGS OF FACT

1. Complainant is a PECO customer of record for the service address in Alden, Pennsylvania. 

2. Respondent is PECO Energy Company or PECO, a jurisdictional public utility in Pennsylvania. 

3. Complainant was awarded a PUC-issued payment arrangement, Docket No. C-2013-2356651, on August 22, 2013. 

4. The PUC-issued payment arrangement required a monthly installment payment of $94.30 per month.  (PECO3).

5. Complainant defaulted on that payment agreement in April of 2014.  (Tr.  
6. The current company-offered payment arrangement requires $540.95 per month.  (PECO3). 

7. Four people live in Complainant’s household.  (Tr. 25).
8. G. Buff is the husband of Complainant.  (Tr. 20). 

9. G. Buff lost his job in May of 2014 but started a new job in the same month.  (Tr. 23).

10. In the new job, G. Buff earns approximately $200 less per month than he did prior to the payment agreement default.  (Tr. 17; Tr.17, l. 24 and Tr. 24, l.10).
11. Total monthly household income was reduced from $5,276.92 to $5,076.92.  (Id.).
12. A family medical emergency with significant medical bills arose in late 2013 and continues to date.  (C1).
13. In June of 2014, Complainant’s balance was $3,159.82.  (PECO 1, p. 6).

14. Complainant made a payment of $1,658.48 to PECO on July 21, 2014.  (Tr. 19).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the “burden of proof.”  To satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Lehigh Valley Transp. Servs. v. Pa. Pub. Util. Comm’n, 56 A.3d 49, n. 6 (Pa.Commw. 2012).



Upon the presentation by a complainant of a prima facie case, i.e., evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the customer shifts to the respondent.  If the evidence presented by the respondent is of co-equal value or “weight,” the burden of proof has not been satisfied.  The complainant now has to provide some additional evidence to rebut that of the respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa.Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of going forward with the evidence may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa.Cmwlth. 2001).



The Responsible Utility Customer Protection Act, 66 Pa.C.S. §§ 1401, et seq. (the Act or Chapter 14) provides guidelines that the Commission must follow in handling payment agreement requests.  Chapter 14 also provides strict rules regarding whether a customer who defaults on a payment arrangement is eligible for another payment arrangement or reinstatement of the defaulted arrangement. 


Title 66 Pa.C.S.A. § 1405(d) states: 
(d) Number of payment agreements. --Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.
Change in income is defined as follows: 
A decrease in household income of 20% or more if the customer's household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level.

66 Pa.C.S. § 1403. 


“Household Income” is defined in Section 1403 as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.”  66 Pa.C.S. § 1403.


The Act also provides that the Commission may extend a payment agreement under particular circumstances.  As it states: 

Extension of payment agreements. -- If the customer defaults on a payment agreement established under subsections (a) and (b) as a result of a significant change in circumstance, the commission may reinstate the payment agreement and extend the remaining term for an initial period of six months. The initial extension period may be extended for an additional six months for good cause shown.

66 Pa.C.S. § 1405(e).


“Significant change in circumstance” is defined in 66 Pa.C.S. § 1403 as: 

“Significant change in circumstance.”  Any of the following criteria when verified by the public utility and experienced by customers with household income less than 300% of the Federal poverty level:
1) The onset of a chronic or acute illness resulting in a significant loss in the customer’s household income; (2) Catastrophic damage to the customer's residence resulting in a significant net cost to the customer’s household; (3) Loss of the customer's residence; and (4) Increase in the customer’s number of dependents in the household.  66 Pa.C.S. § 1403.



Complainant defaulted on the previous PUC-issued payment arrangement and therefore is only eligible for a second payment arrangement or reinstatement if certain requirements are met.



A second payment arrangement requires a decrease in income of at least 10%.  66 Pa.C.S.A. § 1405(d).  Complainant’s income changed, but only by approximately 3.8 percent (3.8%)
 and therefore Complainant is not eligible for a new payment arrangement. 

Reinstatement or extension of a payment arrangement is also available where there is a significant change in circumstances.  It is common knowledge that medical bills have negatively affected households in the United States and can significantly change the financial circumstances of a family.  

Since the payment arrangement was first awarded, a member of the household developed an illness and Complainant’s household has incurred significant medical bills.  (C1).  Chronic or acute illness is among the factors considered in determining whether a payment arrangement may be extended in the event of a default. 

However, the strict statute as written does not allow for a reinstatement of a defaulted payment agreement unless the onset of a chronic or acute illness is accompanied by a significant loss of household income.  The statute does not define significant.  However, referencing the 10-20% loss required by the “change in income” definition of 66 Pa.C.S. § 1403, a 3.8% decrease would not qualify as “significant.”

Although the household has incurred significant medical bills that clearly affect the ability to pay all other bills, including those of the utility, writers of the law did not include that circumstance as one calling for the financial assistance of a more affordable payment arrangement.  Unfortunately, even in light of Complainant’s demonstration of willingness to pay by the payment of $1,658.48 to PECO on July 21 2014, the strict language of the law does not allow Complainant any relief here.

Conclusions of Law



1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S.A. § 701.



2.
Complainant has not met the burden of proof in establishing eligibility for a new payment arrangement or reinstatement of the previous payment arrangement.  66 Pa.C.S.A. § 332(a).

ORDER


THEREFORE,


IT IS ORDERED
1. That the claim of Andree Lombard against PECO Energy Company at Docket No. C-2014-2416855 is denied.
2. That the Complaint of Andree Lombard against PECO Energy Company at Docket No. C-2014-2416855 is dismissed.
3.
That the Secretary mark this docket closed. 
Date:
  September 17, 2014  



/s/












Darlene D. Heep








Administrative Law Judge

�  	The Complaint was filed in the name of Andree Lombard, who did not appear.  Her husband, Giovanni Buff, appeared for the hearing.  PECO did not object to his testimony.  (Tr.20). 


�  	$200/$5276.92 x 100 = 3.79.  (FOF 10 and FOF 11). 
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