BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Erlene Bulwer						:
				:
v.						:		F-2014-2413341
:
Philadelphia Gas Works 				:



INITIAL DECISION


Before
Angela T. Jones
Administrative Law Judge


INTRODUCTION


In this case, Erlene Bulwer (Complainant) alleged that the claims by Philadelphia Gas Works (Respondent, PGW or the Company) that she owes for gas services rendered and has skipped payments for billed services are false.  

The Complainant is a residential non-heating gas customer.  The Complainant did not sustain her burden of proof regarding her formal Complaint (Complaint).  During the course of the proceeding, Respondent voluntarily revealed it violated a Commission regulation.  Accordingly, the undersigned dismissed the Complainant’s Complaint and directed that the Respondent cease and desist from any future violations of Commission regulations. 

HISTORY OF THE PROCEEDING

On or about March 17, 2014, Complainant filed a Complaint against PGW with the Pennsylvania Public Utility Commission (Commission or PUC).  Complainant stated that the claims that she owes money for gas service rendered are false.  Complainant contended that she did not skip payments for gas service as claimed by PGW.  Complainant also alleged that PGW damaged her stove.
 
On April 21, 2014, Respondent filed an Answer addressing the material allegations of the Complaint.  PGW admitted that its records show Complainant has skipped payments for service.  PGW denied that there are incorrect charges on the gas service bill for 2304 Christian Street, Philadelphia, Pennsylvania (service address).  Respondent stated that the Complainant’s account is residential non-heating gas service. 

On January 10, 2012, Complainant initiated a high bill investigation on her account.  On January 20, 2012, PGW closed the investigation finding that the bills and the meter readings were correct.  On October 17, 2013, Complainant initiated another high bill investigation.  On October 23, 2013, PGW concluded its investigation again finding that the bills and meter readings were correct. 

On November 19, 2013, Complainant filed an informal complaint at Case No. 3173950 with the Commission’s Bureau of Consumer Services (BCS) disputing charges on her bill.  On February 26, 2014, BCS concluded by decision that the Complainant’s bills were correct as rendered and dismissed the informal complaint.  The Respondent requested that the Commission find against the Complainant and dismiss the Complaint.

A Hearing Notice dated April 25, 2014, informed the parties that the Initial Hearing in this matter was scheduled for Monday, June 2, 2014.  The Complaint was assigned to Administrative Law Judge (ALJ) Angela T. Jones.

A Prehearing Order was issued on April 29, 2014, advising the parties of the date and time of the scheduled hearing, and informing them of the procedures applicable to this proceeding.  

The Initial Hearing convened as scheduled.  Erlene Bulwer appeared representing herself.  Respondent was present represented by Graciela Christlieb, Esquire, who was accompanied by one witness, Jack Irizarry.  

The Complainant did not sponsor any documents for the record.

Ms. Christlieb presented Mr. Irizarry as a witness.  The Respondent sponsored the following seven exhibits:

1. PGW Exhibit 1 – Utility Service Agreement;
2. PGW Exhibit 2 – Usage Analysis;
3. PGW Exhibit 3 – Service Order Generator; 
4. PGW Exhibit 4 – Account Contacts;
5. PGW Exhibit 5 – Account Statement;
6. PGW Exhibit 6 – BCS Decision; and
7. PGW Exhibit 7 – PGW letter responding to Complaint.

All seven PGW exhibits were admitted into the record without objection.

The record closed on July 14, 2014, when the transcript was received by the undersigned ALJ.

FINDINGS OF FACT

1. The Complainant is Erlene Bulwer who resides at 2304 Christian Street, Philadelphia, Pennsylvania, (service address) where she receives general residential non-heating gas service from PGW.  Tr. 8-9, 36, PGW Exhibit 1.

2.  Complainant had asked for a high bill investigation at a residence previous to the service address; and therefore, is familiar with a high bill investigation request. Tr. 10-12.

3. Complainant has a gas stove and a gas hot water heater at the service address.  Tr. 13, 18-19.
4. Complainant uses the gas stove sparingly-- mainly for heating water for coffee and tea in the morning.  Tr. 13.

5. Complainant believed the discrepancy of whether she owed money for gas service was in the December 2012 bill.  Tr. 16.

6. Complainant sometimes pays her bills in cash at a regional office on Chestnut Street or South Broad Street in Philadelphia.  Complainant normally gets a receipt when she pays her bills in cash.  Tr. 17.

7. Complainant had a Ms. Carolyn Walker[footnoteRef:1] assist her in understanding the payment statement of her account with PGW.  Complainant experienced contacting PGW by phone, to be put on hold and told the Company would call back.  The Company did not call back. Tr. 20-21. [1:   Ms. Walker is someone from the Senior Citizen Center that the Complainant consulted about her utility bill.] 


8. Jack Irizarry is a customer review officer employed by PGW who reviews complaints filed by PGW customers with the Commission.  Mr. Irizarry reviewed the Complaint of Erlene Bulwer.  Tr. 26-27.

9. On July 27, 2007, PGW discovered a gas leak at the meter for the service address.  Gas was shut-off due to a hazardous condition at the premises. PGW restored gas service when the hazardous condition was resolved on August 1, 2007, Tr. 38-42, PGW Exhibit 3.

10. PGW has not been at the service address since August 1, 2007.  Tr. 42.

11. PGW received a call from the Complainant on January 10, 2012, disputing a high bill.  Tr. 43-46, PGW Exhibit 4.

12. PGW addressed the dispute by letter on January 20, 2012, stating that the bill in question was for 11 cubic feet of gas usage from December 1, 2011, to January 3, 2012, for $22.86.  PGW found the bill correct as rendered.  The bill was based on the Complainant’s actual meter readings and similar usage pattern for the same period over the previous two years.  Tr. 46-47, PGW Exhibit 4.

13. The Complainant’s next dispute was filed on October 17, 2013, with PGW.  Complainant disputed the balance on her account.  Complainant does not understand how missed payments occurred when she claimed she pays the full billed amount every month.  Tr. 48, PGW Exhibit 4.

14. PGW responded by letter dated October 23, 2013, to the Complainant’s second dispute.  PGW found that the bills were correct as rendered based on actual meter readings.  PGW also found that the Complainant carried a balance from July 6, 2012.  Tr. 49, PGW Exhibit 4.

15. The Complainant came to the PGW South Philadelphia District Office to show that she filed a dispute on the account for billing and to gain further explanation of PGW’s response.  Complainant was told that the bills were correct as rendered.  Complainant continued to dispute the amount billed.  Complainant was given information to file a formal complaint with the Commission.  Tr. 49-50, PGW Exhibit 4.

16. Complainant was issued a bill on November 2, 2011, in the amount of $15.70 for the use of 5 ccfs of gas.  The bill was not paid by the due date, which was November 29, 2011.  A late payment charge of $0.23 was assessed on December 2, 2011.  Tr. 51, PGW Exhibit 5.  

17. Complainant paid $15.93 on December 9, 2011. Complainant paid the bill 10 days late, but paid the bill ($15.70) and the late payment charges ($0.23) in full--$15.70 + 0.23=$15.93.Tr. 52, PGW Exhibit 5.

18. Complainant has had late payment charges assessed to her account and has carried an overdue balance after June 19, 2012.  Late payment charges are assessed when the Complainant does not pay for her billed service in full by the due date.  Tr. 55-56, PGW Exhibit 5. 

19. Complainant has had the account assessed 20 times with late payment charges.  A total of $10.17 in late payment charges was waived by the Company.  The late payment charges prior to February 21, 2014, were waived by the Company.  Because the Company waived $10.17 in late payment charges, the total amount that the Complainant has been assessed in late payment charges is $1.19, which occurred on March 7, 2014. Tr. 56-58, PGW Exhibit 5.

20. BCS found that the customer had missed some gas service payments since July 6, 2012, that kept reoccurring.  The BCS found that the bills from the Company were correct as rendered.  Tr. 58-59, PGW Exhibit 4.

21. The outstanding balance on the Complainant’s account is $102.59, as of May 6, 2014.  It is the accumulation of the four missed payments, PGW gas service bills for November 2012, March 2013, May 2013, and November 2013, which all occurred after a zero balance on June 18, 2012.  The outstanding balance also includes a current bill in the amount of $21.82, and the assessed late payment charge of $1.19.  Tr. 59, 79, 88-89, PGW Exhibits 5, 6.

DISCUSSION

In this Complaint, Complainant disputes that an outstanding balance is due.  Complainant contends that she has paid her bills for gas service and the Company has failed to show her bills that are outstanding.  

Respondent agreed that Complainant pays her bills but contended that the Complainant habitually pays after the due date incurring late payment fees.  

I. Applicable law

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa.C.S. § 332(a).  To satisfy this burden, the Complainant must demonstrate that the Respondent was responsible for the problems alleged in the Complaint through a violation of the Code or a regulation or order of the Commission.  This must be shown by a preponderance of the evidence.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990).  Preponderance of the evidence means that the party with the burden of proof has presented evidence that is more convincing than that presented by the other party.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990) alloc. den., 529 Pa. 654, 602 A.2d 863 (1992).  In addition, the Commission’s decision must be supported by “substantial evidence,” which consists of evidence that a reasonable mind might accept as adequate to support a conclusion.  A mere “trace of evidence or a suspicion of the existence of a fact” is insufficient.  Norfolk and Western Railway Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980).

If the Complainant presents evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant has not satisfied his burden of proof.  The Complainant would be required to provide additional evidence to rebut the evidence of the Respondent.  Burleson v. Pa. Pub. Util. Comm’n, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff'd, 501 Pa. 433, 461 A.2d 1234 (1983).  

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. Pub. Util. Comm’n, 768 A.2d 1217 (Pa. Cmwlth. 2001)(“Milkie”).

II. Whether there are outstanding bills due 

The record evidence showed that the Complainant failed to pay the following bills:	
(1) the November 2012 bill in the amount of $20.85;
(2) the March 2013 bill in the amount of $24.93;
(3) the May 2013 bill in the amount of $23.14; and
(4) the November 2013 bill in the amount of $20.36.  

See PGW Exhibit 5.  Additionally, the then current bill of May 6, 2014, in the amount of $21.82, due on May 30, 2014, was still outstanding on June 2, 2014, the date of the evidentiary hearing.  Id.   

Respondent provided evidence that there were several months that Complainant missed paying her bill; and thus, accrued an outstanding balance.  Complainant did not sufficiently rebut her timing of payments and history of payments for gas service.

		Based on the evidence in the record the Complainant failed to produce any evidence to refute that the above bills were not outstanding or otherwise had been paid.  Complainant is found responsible and owing for services rendered at the service address for November 2012, March 2013, May 2013, and November 2013 in the amounts billed.   

III. Whether late fees were correctly assessed 

Complainant has a pattern of paying her bills after the due date.  Because Complainant frequently pays her bills after the due date, Complainant incurs a late payment charge.  See PGW Exhibit 5.

Pursuant to 52 Pa.Code § 56.21(2)(ii), “The public utility may not impose a late payment charge unless payment is received more than 5 days after the due date.”  Respondent assessed the following late payment charges in 2011, 2012, and 2013 that were less than 6 days after the due date:

	Date of late fee
	Date bill due
	No. of days
	Late payment charge

	December 2, 2011
	November 29, 2011
	3
	$0.23

	February 3, 2012
	January 30, 2012
	4
	$0.34

	August 3, 2012
	July 31, 2012
	3
	$0.29

	November 2, 2012
	October 29, 2012
	4
	$0.30

	February 5, 2013
	January 31, 2013
	5
	$0.31

	April 5, 2013
	April 1, 2013
	4
	$0.69




	Date of late fee
	Date bill due
	No. of days
	Late payment charge

	May 4, 2013
	April 29, 2013
	5
	$0.69

	August 3, 2013
	July 29, 2013
	5
	$1.00

	November 2, 2013
	November 1, 2013
	1
	$1.31

	Grand total of late payment charges				                    $5.16



See PGW Exhibit 5.

The above late payment charges were assessed to Complainant’s account but did not comply with the Commission regulation at 52 Pa.Code § 56.21(2)(ii).  However, the Respondent credited to the Complainant’s account a late payment charge waiver on September 29, 2013, in the amount of $1.00.  PGW Exhibit 5.  Respondent credited Complainant’s account again with a late payment charge waiver on February 18, 2014, in the amount of $9.17.  Id.  

The total amount in late payment charges that were processed against the Complainant’s service account but were not in compliance with the Commission’s regulation was $5.16.  The Complainant was beneficially compensated by the Respondent in that the Complainant’s service account was credited a late payment charge waiver in the amount of $10.17 ($1.00 on September 29, 2013 + $9.17 on February 18, 2014 = $10.17).  The Respondent compensated the Complainant with a waiver of the late payment charge in an amount over and above the late payment charges assessed in error. 
				
IV. Consequence of PGW’s failure to comply with PUC regulations


It has been established by record evidence that PGW assessed late payment charges to the Complainant’s account on December 2, 2011; February 3, 2012; August 3, 2012; November 2, 2012; February 5, 2013; April 5, 2013; May 4, 2013; August 3, 2013; and November 2, 2013; not in compliance with 52 Pa.Code § 56.21(2)(ii).  See supra at 8-9.

The Public Utility Code Section 3301(a) states, in relevant part,
If any public utility … shall violate any of the provisions of this part, or shall do any matter or thing herein prohibited; or shall fail, omit, neglect or refuse to obey, observe, and comply with any regulation or final direction, requirement, determination or order made by the Commission, … such public utility, person or corporation for such violation, omission, failure, neglect, or refusal, shall forfeit and pay to the Commonwealth a sum not exceeding $1,000, to be recovered by an action of assumpsit instituted in the name of the Commonwealth.  In construing and enforcing the provisions of this section, the violation, omission, failure, neglect, or refusal of any officer, agent, or employee acting for, or employed by, any such public utility, person, or corporation shall, in every case be deemed to be the violation, omission, failure, neglect, or refusal of such public utility, person or corporation.

66 Pa.C.S. § 3301(a)(emphasis added).  In the case of negligent violations the presumption is that the penalty will range from $0 to $500 per day.  Ronald A. Meder v. Peoples Natural Gas Co., Docket No. F-01620640 (Order entered August 21, 2006), 2006 WL 2472127 (Pa. P.U.C.) and Joseph A. Rosi v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00992409 (Order entered March 16, 2000), 2000 WL 1407936 (Pa. P.U.C.). 

[bookmark: _GoBack]The Commission has provided guidelines through a policy statement of factors and standards to be evaluated when a violation of the Public Utility Code or Commission regulations occurs.  On November 29, 2007, the Commission adopted, Final Policy Statement for Litigated and Settled Proceedings Involving Violations of the Public Utility Code and Commission Regulations; Docket No. M-00051875, 37 Pa.B. 6755 (Order published December 22, 2007) (52 Pa.Code Chapter 69).  I find this policy statement controlling on the issue of what, if any, consequences may be levied against Respondent involving its committed Commission violations revealed by the record evidence in this proceeding.
 
52 Pa.Code § 69.1201(a) states, 
The Commission will consider specific factors in evaluating litigated … cases involving violations of 66 Pa.C.S. (relating to the Public Utility Code) and this title.  These factors and standards will be utilized by the Commission in determining if a fine for violating a Commission order, regulation or statute is appropriate.  
Section 69.1201(c) goes further to list the factors and standards to be considered; they are,

(1)	Whether the conduct at issue was of a serious nature… such as willful fraud or misrepresentation, the conduct may warrant a higher penalty.  When the conduct is less egregious, such as administrative filing, or technical errors, it may warrant a lower penalty.
(2)	Whether the resulting consequences of the conduct at issue were of a serious nature…such as personal injury or property damage, the consequences may warrant a higher penalty.
(3)	Whether the conduct at issue was deemed intentional or negligent.  This factor may only be considered in evaluating litigated cases.  When conduct has been deemed intentional, the conduct may result in a higher penalty.
(4)	Whether the regulated entity made efforts to modify internal practices and procedures to address the conduct at issue and prevent similar conduct in the future.  These modifications may include activities such as training and improving company techniques and supervision.  The amount of time it took the utility to correct the conduct once it was discovered and the involvement of top-level management in correcting the conduct may be considered.
(5)	The number of customers affected and the duration of the violation.
(6)	The compliance history of the regulated entity which committed the violation.  An isolated incident from an otherwise compliant utility may result in a lower penalty, whereas frequent, recurrent violations by a utility may result in a higher penalty.
(7)	Whether the regulated entity cooperated with the Commission’s investigation.  Facts establishing bad faith, active concealment of violations or attempts to interfere with Commission investigations may result in a higher penalty.
(8)	The amount of the civil penalty or fine necessary to deter future violations.  The size of the utility may be considered to determine an appropriate penalty amount.
(9)	Past Commission decision in similar situations.
(10)	Other relevant factors.
52 Pa.Code § 69.1201(c).  

It does not appear that the late payment charges were assessed willfully or fraudulently by the Respondent.  52 Pa.Code § 69.1201(c)(1).  

The conduct by the Respondent did not produce personal injury or property damage to the Complainant.  52 Pa.Code § 69.1201(c)(2).

It appears that the conduct of the Respondent was intentional.  However, there was no testimony on the conduct of the Company’s assessment of the late payment charges.  The only record evidence is the statement of the Complainant’s service account produced by the Respondent.  52 Pa.Code § 69.1201(c)(3).

There is record evidence that the Respondent modified its efforts by waiving the late payment charges.  See PGW Exhibit 5, 52 Pa.Code § 69.1201(c)(4).

Because the record produced just the service account statement of the Complainant and no other ratepayers or testimony of the operations or policy of PGW on late payment charges, there is no record evidence of whether this is a habitual practice by the Company affecting multiple ratepayers or whether this is an isolated incident confined to the Complainant.   52 Pa.Code § 69.1201(c)(5) and (6). 

There is no record evidence of a Commission investigation of this violation of the Commission regulations.  Facts of bad faith or concealment by the Respondent are not in the record.  The Respondent revealed the late payment charges assessed to the Complainant’s service account of its own volition.  52 Pa.Code § 69.1201(c)(7).

The amount of a civil penalty or fine to deter the practice by the Respondent is not known as it is not known from this record how pervasive the practice is by the Respondent.  52 Pa.Code § 69.1201(c)(8).

The undersigned has not found any Commission decisions in similar situations.  52 Pa.Code § 69.1201(c)(9). 

The actions of PGW on September 29, 2013, and February 18, 2014, to waive late payment charges in the amounts of $1.00 and $9.17, respectively, weigh favorably for the Respondent.  It is noted that the total amount of $10.17 in waived late payment charges is significantly above the amount of $5.16 in late payment charges assessed by the Respondent in error.  52 Pa.Code § 69.1201(c)(10).  

The record evidence of violations to Commission regulation 52 Pa.Code 
§ 56.21(2)(ii) regarding the assessment of late payment charges presented in this proceeding is limited and voluntarily revealed by the violator, the Respondent.  Consequently, it is recommended that the Respondent be warned of the violation, that this practice be rectified by the Respondent, and that any future violations revealed in litigated proceedings may prove more severely detrimental to the Respondent.  

V. Whether PGW ruined the Complainant’s stove

Complainant alleged in her Complaint that PGW ruined her stove.  Complainant did not provide any evidence to support this assertion.  Complainant cannot be found to have supported this allegation as there is no record evidence regarding PGW ruining the stove.  Complainant failed to sustain her burden to prove the allegation that PGW ruined her stove.
  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Complainant had the burden of proof and failed to sustain her burden of proof.  66 Pa.C.S. § 332(a).

4. The Respondent violated the Commission regulation at 52 Pa.Code 
§ 56.21(2)(ii).

ORDER

THEREFORE,

IT IS ORDERED:

1. That the formal Complaint filed by Erlene Bulwer against Philadelphia Gas Works at Docket No. F-2014-2413341 is dismissed.

1. That the Respondent, Philadelphia Gas Works, by assessing late payment charges on December 2, 2011; February 3, 2012; August 3, 2012; November 2, 2012; February 5, 2013; April 5, 2013; May 4, 2013; August 3, 2013; and November 2, 2013; violated 52 Pa.Code § 56.21(2)(ii).  

1. That Respondent, Philadelphia Gas Works, is directed to cease and desist from assessing late payment charges within 5 days or less from the billing due date.



1. That the Secretary mark this docket closed.


Date: October 6, 2014 		/s/					
		Angela T. Jones 
		Administrative Law Judge
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