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of the Administrative law Judge nay became f i n a l without further 
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BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION 

A p p l i c a t i o n of 
C. T. Hertzsch, Inc. 

Docket No. 
A-00108408, F001, Am-A 

\D0CKETED 
INITIAL DECISION 

Before 
Herbert S. Cohen 

A d m i n i s t r a t i v e Law Judge 

H i s t o r y of the Proceeding 

On or about February 15, 1991, C. T. Hertzsch, Inc. 

( A p p l i c a n t ) , a c o r p o r a t i o n of the State of Indiana, w i t h i t s 

p r i n c i p a l place of business i n Speed, Indiana, f i l e d an 

a p p l i c a t i o n seeking the a d d i t i o n a l r i g h t : 

To permit the t r a n s p o r t a t i o n of cement, from 
p o i n t s i n the Township of Maidencreek, Berks 
County, t o p o i n t s i n Pennsylvania, and v i c e versa. 

A p r o t e s t t o the a p p l i c a t i o n was f i l e d by Chemical 

Leaman Tank Lines, I n c . , on February 20, 1991. 

By Notice dated May 24, 1991, the p a r t i e s were n o t i f i e d 

of an I n i t i a l Hearing t o be held a t an a v a i l a b l e hearing room on 

the ground f l o o r of the North O f f i c e B u i l d i n g , H a r r i s b u r g , PA 

(N.T. 3 ) . 

The hearing was scheduled f o r 10:00 a.m., June 25, 

1991. At t h a t time, the sole p a r t y e n t e r i n g an appearance was 

C h r i s t i a n V. Graf, Esquire f o r A p p l i c a n t . No one appeared f o r 

the P r o t e s t a n t . There having been no appearance entered by 



Chemical Leaman Tank Lines, I n c . , a t approximately 10:15 a.m. , 

the undersigned Presiding O f f i c e r d i r e c t e d h i s s e c r e t a r y , A r n e t t a 

Dickey, t o attempt t o contact the f i l e r of the p r o t e s t , a 

Mr. Gaush. She d i d so and was informed he was out of the o f f i c e 

(N.T. 4 ) . Ms. Dickey then t e s t i f i e d t h a t she attempted t o reach 

the named counsel f o r Protestant appearing on the Notice of 

Hearing, namely, W i l l i a m J. 0'Kane, Esquire, and was informed 

t h a t he was no longer a c t i n g as counsel f o r P r o t e s t a n t . She then 

attempted t o c a l l Andrew B. Eisman, Esquire, whose name appeared 

on the Commission r e p o r t as a t t o r n e y f o r the P r o t e s t a n t and was 

informed t h a t Mr. Eisman had contacted the Vice President of 

P r o t e s t a n t , Jack E l r o d , who gave permission t o Mr. Eisman t o 

withdraw the p r o t e s t (N.T. 6 ) . At 10:25 a.m., another c a l l was 

placed, a t which time the undersigned. Applicant's a t t o r n e y and 

Ms. Dickey contacted Attorney Eisman by telephone. Mr. Eisman 

confirmed t o a l l present t h a t he had been d i r e c t e d by Mr. E l r o d , 

the Vice President of Chemical Leaman Tank Lines, I n c . , t o 

withdraw the p r o t e s t . 

The hearing then proceeded unopposed, a t which time 

Richard J. Hohlefelder appeared f o r the A p p l i c a n t as i t s 

President (N.T. 7, 8) and, d u r i n g the course of h i s testimony, 

introduced E x h i b i t s A - l through A-12. At the conclusion of h i s 

testimony, Dennis P. M i l l e r , D i s t r i b u t i o n Manager of Allentown 

Cement Company, I n c . , appeared i n support of the a p p l i c a t i o n and 
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introduced E x h i b i t s A-13 and A-14. The record c o n s i s t s of 33 

pages and 14 e x h i b i t s . 

Findings of Fact 

1. C. T. Hertzsch, I n c . , of 282 U.S. Highway 31, 

Speed, Indiana 47172, appeared through Richard J. Hohlefelder, 

i t s President (N.T. 7, 8 ) . 

2. A p p l i c a n t C. T. H e r t z s c h , I n c . , secured a 

C e r t i f i c a t e of A u t h o r i t y t o do business i n the Cominonwealth of 

Pennsylvania on October 4, 1988 ( E x h i b i t A - l ; N.T. 8 ) . 

3. The o f f i c e r s and d i r e c t o r s of Ap p l i c a n t c o n s i s t of 

Richard H. Hohlefelder of Speed, Indiana, as i t s President; 

Samuel B. Wasson of Milwaukee, Wisconsin, as i t s Vice President, 

Secretary and Treasurer; and both are also d i r e c t o r s of the 

co r p o r a t i o n ( E x h i b i t A-2). 

4. A p p l i c a n t h o l d s a u t h o r i t y a t A. 00108408 as 

f o l l o w s : 

To t r a n s p o r t as a Class D c a r r i e r , cement and d r y 
b u l k m a t e r i a l s and suppl ies used or u s e f u l i n the 
manufacture o f cement (except f l y a s h ) i n tank or 
h o p p e r - t y p e v e h i c l e s b e t w e e n p o i n t s i n 
Pennsylvania; 

Subject t o the f o l l o w i n g c o n d i t i o n s : 

That no r i g h t , power or p r i v i l e g e i s granted t o 
t r a n s p o r t : 

(a) Sand from the f a c i l i t i e s of U.S. S i l i c a i n 
Huntingdon and M i f f l i n Counties; 
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(b) Limestone and limestone products i n tank 
v e h i c l e s from p o i n t s i n York County; 

(c) To or from the f a c i l i t i e s of B e l l e f o n t e Lime 
and Center Lime & Stone Co., I n c . , l o c a t e d i n 
Centre County; 

(d) Limestone and limestone products from p o i n t s 
i n Lebanon County; and lime and limestone 
p r o d u c t s f o r Mercer Limestone Co. from 
S l i p p e r y Rock Township, B u t l e r County; 

(e) For Glenn 0. Hawbaker, I n c . , New Ent e r p r i s e 
Stone & Lime Co. , I n c . , M a r t i n Limestone, 
Inc. , Union Equipment Company, I n c . , V a l l e y 
Quarries, I n c . ; 

( f ) M a t e r i a l s and supplies used or u s e f u l i n the 
manufacture of cement w i t h i n 50 s t a t u t e miles 
of the l i m i t s of the borough of Homestead, 
Allegheny County, and from said t e r r i t o r y t o 
p o i n t s i n Pennsylvania, and v i c e versa; 

(g) Cement f o r Armstrong Cement & Supply 
C o r p o r a t i o n or from t h e f a c i l i t i e s of 
Armstrong Cement & Supply Corporation l o c a t e d 
i n the township of W i n f i e l d , B u t l e r County, 
t o p o i n t s i n Pennsylvania and v i c e versa; 

(h) To o r from t h e f a c i l i t i e s o f Eastern 
I n d u s t r i e s , I n c . , Corson Lime Co., G. & W. H. 
Corson and United Gypsum Company; 

( i ) To or from the f a c i l i t i e s of Allentown Cement 
Company i n Maidencreek Township, Berks 
County; 

( j ) Lime t o the f a c i l i t i e s of Georgia-Pacific 
Corporation located i n Richland Township, 
Bucks County. 

( E x h i b i t A-3) . 

5. Page 4 of E x h i b i t A-3 a l s o sets f o r t h a 

r e s t r i c t i o n against p r o v i d i n g service t o or from the f a c i l i t i e s 
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of Allentown Cement Company i n Maidencreek Township, Berks 

County. 

5.1. By t h i s a p p l i c a t i o n . A p p l i c a n t seeks an amendment 

t o i t s e x i s t i n g a u t h o r i t y : 

SO AS TO PERMIT the t r a n s p o r t a t i o n of cement, from 
p o i n t s i n the township of Maidencreek, Berks 
County, t o p o i n t s i n Pennsylvania and v i c e versa. 

6. A p p l i c a n t also f i l e d an a p p l i c a t i o n f o r emergency 

temporary a u t h o r i t y and a corresponding a p p l i c a t i o n f o r temporary 

a u t h o r i t y seeking the same r i g h t s as those sought permanently 

(N.T. 10). 

7. A p p l i c a n t also possesses i n t e r s t a t e a u t h o r i t y a t 

Docket MC-114241, Subs 12 and 13, which permit general commodity 

a u t h o r i t y except f o r explosives and household goods between 

p o i n t s i n the U.S., except Alaska and Hawaii, and possesses 

general commodity a u t h o r i t y between p o i n t s i n the U.S., except 

Alaska and Hawaii, under c o n t r a c t w i t h shippers and r e c e i v e r s of 

cement ( E x h i b i t A-4). I t also possesses i n t r a s t a t e a u t h o r i t y 

from the s t a t e of Indiana a t Permit No. 2452-B. 1, B. 2 and B. 3 

r e s p e c t i v e l y p e r m i t t i n g the t r a n s p o r t a t i o n of cement, mortar 

cement and n a t u r a l cement and lime and p a l l e t s between Speed, 

Indiana, and p o i n t s and places i n Indiana and cement, mortar 

cement, n a t u r a l cement, lime and p a l l e t s between p o i n t s i n Cass 

County, Indiana, and p o i n t s a t places i n Indiana. I t also has 

a u t h o r i t y t o serve Copley Cement Company loca t e d a t Speed, 
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Indiana, t o p o i n t s and places i n Indiana ( E x h i b i t A-4; N.T. 11). 

Under i t s i n t e r s t a t e a u t h o r i t y , i t has served the supporting 

shipper i n t h i s proceeding (N.T. 11, 12). 

8. A p p l i c a n t operates a Pennsylvania t e r m i n a l a t 

Northampton, PA, and i n t e r s t a t e t e r m i n a l s a t Speed and 

Greencastle, Indiana; Fairborn and South Poi n t , Ohio, and 

Huntington and N i t r o , West V i r g i n i a (N.T. 12). 

9. Applicant's Northampton t e r m i n a l c o n s i s t s of a 

d i s p a t c h and executive t e r m i n a l manager o f f i c e , a 2-bay garage, 

maintenance f a c i l i t y and parking t o serve the t e r m i n a l (N.T. 12). 

10. A p p l i c a n t operates 22 d i e s e l t r a c t o r s , 22 a i r 

tanks and 7 f l a t b e d s ( E x h i b i t A-5; N.T. 13) . A l l of t h i s 

equipment, plus an a d d i t i o n a l 3 u n i t s t h a t are not cement-

i n d u s t r y r e l a t e d , are s t a t i o n e d a t Northampton. 

11. The company operates a s a f e t y program which 

c o n s i s t s of the f o l l o w i n g a t t r i b u t e s : 

Q u a r t e r l y s a f e t y meetings; y e a r l y s a f e - d r i v i n g awards; 

f i l m s covering such diverse items as drug and a l c o h o l abuse; 

ope r a t i o n of v e h i c l e s ; unloading t h e r e o f , accident r e p o r t i n g and 

p r e v e n t i o n ; y e a r l y d r i v e r s ' l i c e n s e review and review of moving 

v i o l a t i o n s ; d r i v e r s ' l i c e n s e check f o r p r i o r v i o l a t i o n s w i t h 

v a r i o u s s t a t e s before h i r i n g a d r i v e r ; d a i l y i n s p e c t i o n of d r i v e r 

l o g s ; y e a r l y v i s i t s by the insurance c a r r i e r t o review d r i v e r 

requirements, maintenance and OSHA matters; y e a r l y and new-hire 
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requirements, i n c l u d i n g t e s t i n g f o r drug a d d i c t i o n ; i n s p e c t i o n of 

equipment and post- and p r e - t r i p i n s p e c t i o n of each v e h i c l e 

( E x h i b i t A-6). This s a f e t y program i s i n e f f e c t a t Northampton 

and a l l other company te r m i n a l s (N.T. 14). 

12. A p p l i c a n t c a r r i e s insurance w i t h L i b e r t y Mutual 

and i t s primary coverage i s $5 m i l l i o n ( E x h i b i t A-7) and f o r 

hazardous substances a l i k e amount ( E x h i b i t A-7). I t s s a f e t y 

r a t i n g w i t h the U.S. Department of T r a n s p o r t a t i o n i s s a t i s f a c t o r y 

( E x h i b i t A-8; N.T. 15). 

13. Twenty-three (23) persons are employed a t 

Applicant's Northampton t e r m i n a l ( E x h i b i t A - l l ) . 

14. Upon approval. Applicant intends t o perform the 

f o l l o w i n g type of s e r v i c e s : 

D e l i v e r i e s t o l o c a l areas i n Pennsylvania w i t h 

equipment a v a i l a b l e per the i n s t r u c t i o n s of Allentown Cement 

Company; p r o v i s i o n of tank and f l a t b e d equipment t o handle both 

bulk and bagged m a t e r i a l ; p r o v i d i n g overnight s e r v i c e , job s i t e 

d e l i v e r i e s (N.T. 17), sequential d e l i v e r i e s and e a r l y a.m. 

loading (N.T. 18) . 

15. Applicant's balance sheet shows a cash p o s i t i o n as 

a t March 2, 1991 of $36,105; i t has t o t a l assets of $2,003,387. 

I t s t o t a l c u r r e n t l i a b i l i t i e s exceed i t s t o t a l c u r r e n t assets, 

and i t also shows a r e t a i n e d earnings d e f i c i t . I t s p r o f i t and 

loss statement i n d i c a t e s f o r the 11 months ended March 2, 1991, a 
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net l o s s of $23,464 ( E x h i b i t A-23). A p p l i c a n t explained the 

above circumstances by a t t r i b u t i n g same t o the economy, i t s lack 

of customer shipments, and f o r high s t a r t - u p i n i t i a l costs f o r 

the o p e r a t i o n a t Northampton i n which $350,000 had been invested 

on equipment and the r e n t a l costs of a t e r m i n a l thereby adding 

$2,900/month t o expenses (N.T. 19, 20). Approval of t h i s 

a p p l i c a t i o n would s u b s t a n t i a l l y improve the company's p o s i t i o n 

and would permit i t t o operate i n both i n t e r - and i n t r a s t a t e 

commerce (N.T. 20). 

16. Upon approval, the proposed o p e r a t i o n w i l l be 

conducted f i v e days per week but i s a v a i l a b l e f o r Saturday 

d e l i v e r i e s upon request, as i s the s p o t t i n g of equipment 

(N.T. 20). Applicant's t e r m i n a l i s l o c a t e d 33 miles from the 

p l a n t of the supporting shipper and equipment can be d e l i v e r e d 

t h e r e w i t h i n an hour a f t e r n o t i f i c a t i o n (N.T. 21). 

17. Dennis P. M i l l e r , D i s t r i b u t i o n Manager of 

Allentown Cement Company, Inc. and T r a f f i c Manager, i s f a m i l i a r 

w i t h the t r a n s p o r t a t i o n requirements of h i s company and w i t h the 

c a r r i e r s s e rving h i s company and was authorized t o appear 

(N.T. 22). 

18. Allentown Cement Company manufactures Portland and 

masonry cement w i t h Portland cement being used p r i m a r i l y i n the 

c o n s t r u c t i o n i n d u s t r y f o r such items as bridges, roadways and 

foundations; masonry cement i s used p r i m a r i l y f o r the manufacture 
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of b r i c k block and t i l e as w e l l as f o r manufacturing and 

homeowners' consumption (N.T. 23). The cement company s e l l s t o 

ready-mix operations; b u i l d i n g block p l a n t s ; p r e - s t r e s s p l a n t s ; 

manufacturers of s e p t i c tanks and concrete steps as w e l l as t o 

c o n t r a c t o r s who do road jobs (N.T. 23). I t ships i n t o and beyond 

p o i n t s i n Pennsylvania and f o r i t s i n t e r s t a t e t r a f f i c has used 

the A p p l i c a n t (N, T. 23, 24) and found i t s service t o be very 

r e l i a b l e i n supplying equipment w i t h i n an hour or an hour and a 

h a l f and p r o v i d i n g t i m e l y s ervice t o i t s customers (N.T. 24). 

19. A p p l i c a n t ' s customer l i s t was i d e n t i f i e d as 

E x h i b i t A-13, w i t h the f i r s t column l i s t i n g the address of the 

customer; the second the s t a t e of Pennsylvania; the t h i r d column 

the s h i p p i n g p l a n t and the f o u r t h the county. Such diverse 

p o i n t s are mentioned as Altoona, Amity H a l l , A n n v i l l e , Ashland, 

Bedford, B e l l e f o n t e , Berwick, Bethlehem, B i g l e r , Bridsboro, 

B l o o m s b u r g , B r i s t o l , Brockway, C a r b o n d a l e , C a r l i s l e , 

Chambersburg, Claysburg, C l a y s v i l l e , C o n n e l l s v i l l e , Denver, 

Downingtown, Doylestown, DuBois, Duncansville, East Stroudsburg, 

Easton, Fleetwood, F o r t y F o r t , Gettysburg, Hanover, Harrisburg, 

H a z l e t o n , H o l l i d a y s b u r g , Honesdale, Huntingdon, Jeannette, 

Johnstown, Lancaster, Lemoyne, Lewistown, McAdoo, Mehoopany, 

M i l l e r s b u r g , M i l t o n , M o n t o u r s v i l l e , Mossic, Muncy, Nanticoke, New 

Eagle, Newfoundland, Old Forge, Orwigsburg, P h i l a d e l p h i a , 

Pottstown, Roaring Springs, Reading, Scranton, Spangler, St. 
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Marys, State College, Tobyhanna r Tyrone, Wellsboro, Wilkes-Barre, 

W i l l i a m s p o r t and York, as a p a r t i a l l i s t o n ly ( E x h i b i t A-13). 

20. At the present time, 60 percent of Allentown 

Cement Company's t r a f f i c i s served by Chemical Leaman Tank Lines, 

Inc. Venezia also services 30 percent of i t s t r a f f i c (N.T. 27). 

There has been previous service f a i l u r e s by Chemical Leaman Tank 

Lines, I n c . , on d e l i v e r i e s t o Rock H i l l , P e r r y v i l l e , PA; t o 

Pennsy Supply a t Hummelstown; t o M a r i n e l l i a t Hamorton, t o Strunk 

at Sinking Springs, Berks County; t o Superior Pre-Cast at 

Pottstown; t o Gephart Lumber i n Rosslynn; t o Pennsy Supply a t 

Har r i s b u r g ; and t o Wysox Sand i n Wysox (N.T. 29, 30; E x h i b i t 

A-14) . 

21. I n 1991 a new working agreement was reached w i t h 

Chemical Leaman Tank Lines who promised t o have 21 d r i v e r s 

a v a i l a b l e t o Allentown Cement Company t o service i t s customers. 

Chemical Leaman now has 12 d r i v e r s on t h e i r a c t i v e d r i v e r s ' l i s t , 

which caused a r e d u c t i o n from 80 percent t o 60 percent of the 

t r a f f i c Leaman could handle and which necessitated an increase i n 

the t r a f f i c handled by other c a r r i e r s (N.T. 31). 

22. The d e c l i n e i n Chemical Leaman's d r i v e r and 

equipment a v a i l a b i l i t y has r e q u i r e d the shipper t o use C. T. 

Hertzsch t o a gr e a t e r extent i n i n t e r s t a t e commerce (N.T. 31, 

32). Five loads t o Stamford, Connecticut, have been d e l i v e r e d 

w i t h o u t f a i l u r e . 

- 10 -



23. I f t h i s a p p l i c a t i o n i s granted, the App l i c a n t 

would be used from three t o f i v e loads d a i l y t o Pennsylvania 

p o i n t s i n Pennsylvania. Allentown Cement Company believes 

approval of t h i s a p p l i c a t i o n i s necessary i n order f o r i t t o 

m a i n t a i n i t s competitive p o s i t i o n i n the cement i n d u s t r y 

(N.T. 32). 

Discussion 

The c r i t e r i a used i n d e t e r m i n i n g motor c a r r i e r 

a p p l i c a t i o n s i s set f o r t h i n the Commission's P o l i c y Statement a t 

52 Pa. Code, Section 41.14, as f o l l o w s : 

§41.14. E v i d e n t i a r y c r i t e r i a used t o decide 
motor c a r r i e r a p p l i c a t i o n s . 

(a) An a p p l i c a n t seeking motor common c a r r i e r 
a u t h o r i t y has a burden of demonstrating t h a t 
approval of the a p p l i c a t i o n w i l l serve a 
u s e f u l p u b l i c purpose, responsive t o a p u b l i c 
demand or need. 

(b) An a p p l i c a n t seeking motor common c a r r i e r 
a u t h o r i t y has the burden of demonstrating 
t h a t i t possesses the t e c h n i c a l and f i n a n c i a l 
a b i l i t y t o provide the proposed s e r v i c e , and, 
i n a d d i t i o n , a u t h o r i t y may be w i t h h e l d i f the 
record demonstrates t h a t the a p p l i c a n t lacks 
a p r o p e n s i t y t o operate s a f e l y and l e g a l l y . 

(c) The Commission w i l l grant motor common 
c a r r i e r a u t h o r i t y commensurate w i t h the 
demonstrated p u b l i c need unless i t i s 
es t a b l i s h e d t h a t the e n t r y of a new c a r r i e r 
i n t o the f i e l d would endanger or impair the 
operations of e x i s t i n g common c a r r i e r s t o an 
extent t h a t , on balance, the g r a n t i n g of 
a u t h o r i t y would be co n t r a r y t o the p u b l i c 
i n t e r e s t . 
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A p p l i c a n t now holds a u t h o r i t y from t h i s Commission t o 

t r a n s p o r t cement, but not from the f a c i l i t i e s of the supporting 

shipper a t Maidencreek Township, Berks County. As an Indiana 

c o r p o r a t i o n , i t has secured a C e r t i f i c a t e of A u t h o r i t y t o do 

business i n the Commonwealth of Pennsylvania. 

This a p p l i c a t i o n seeks t o e l i m i n a t e the r e s t r i c t i o n 

contained i n ( i ) of i t s e x i s t i n g a u t h o r i t y so as t o permit the 

t r a n s p o r t a t i o n of cement from p o i n t s i n the township of 

Maidencreek, Berks County, t o p o i n t s i n Pennsylvania and v i c e 

versa. The a p p l i c a t i o n f o r permanent a u t h o r i t y was accompanied 

by a p p l i c a t i o n f o r emergency temporary a u t h o r i t y and temporary 

a u t h o r i t y seeking the i d e n t i c a l r i g h t s . The ETA a p p l i c a t i o n was 

denied on the basis t h a t Allentown Cement Company had n o t i c e d 

f i v e s e r v i c e f a i l u r e s by the A p p l i c a n t i n support of another 

a p p l i c a t i o n . However, these s e r v i c e f a i l u r e s may be excused by 

the f a c t t h a t the A p p l i c a n t d i d not have the a u t h o r i t y t o serve 

Allentown Cement Company. 

Ap p l i c a n t now possesses nationwide general commodity 

a u t h o r i t y as both a common and c o n t r a c t c a r r i e r and i n t r a s t a t e 

a u t h o r i t y from tho s t a t e of Indiana concerning the t r a n s p o r t a t i o n 

of cement, lime and p a l l e t s . I t operates i n t e r s t a t e t e r m i n a l s a t 

Speed and Greencastle, Indiana; Fairborn and South P o i n t , Ohio; 

and Huntington and N i t r o , West V i r g i n i a , plus a Pennsylvania 

t e r m i n a l a t Northampton, PA, which i s a f u l l t e r m i n a l . I t 
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operates 22 d i e s e l t r a c t o r s , 22 tanks and seven f l a t b e d s and 

t h r e e a d d i t i o n a l u n i t s t h a t are n o t r e l a t e d t o cement 

t r a n s p o r t a t i o n . 

A p p l i c a n t operates a comprehensive s a f e t y program and 

c a r r i e s insurance f o r the p r o t e c t i o n of the p u b l i c a t the $5 

m i l l i o n l e v e l and i s r a t e d " S a t i s f a c t o r y " by the U.S. Department 

of T r a n s p o r t a t i o n . I t has s u f f i c i e n t employees t o provide both 

tank and f l a t b e d equipment t o handle bulk and bagged m a t e r i a l s 

from the supporting shipper and o f f e r s overnight s e r v i c e , job 

s i t e d e l i v e r i e s , s e q u e n t i a l d e l i v e r i e s and e a r l y a.m. l o a d i n g . 

A p p l i c a n t has t o t a l assets i n excess of 2 m i l l i o n 

d o l l a r s . I t s t o t a l c u r r e n t l i a b i l i t i e s exceed i t s t o t a l c u r r e n t 

assets and i t has a r e t a i n e d earnings d e f i c i t . I t s P r o f i t and 

Loss Statement showed a net loss of $23,000 f o r the 11 months 

ended March 2, 1991. However, i t i s evident from the testimony 

t h a t i t s f i n a n c i a l d e f i c i e n c i e s were due t o the economy, a lack 

of customer shipments and i n i t i a l high s t a r t - u p costs covering 

the o p e r a t i o n of i t s Northampton t e r m i n a l i n v o l v i n g $350,000 f o r 

a d d i t i o n a l equipment and the r e n t a l costs of the t e r m i n a l , which 

added $2,9 00 a month t o i t s operating costs. Approval of t h i s 

a p p l i c a t i o n would s u b s t a n t i a l l y improve i t s f i n a n c i a l p o s i t i o n 

and would permit i t t o operate cost e f f i c i e n t l y i n both i n t e r -

and i n t r a s t a t e commerce. 

- 13 -



Upon approval, the operation w i l l be conducted f i v e 

days per week w i t h Saturday d e l i v e r i e s a v a i l a b l e upon request, as 

w e l l as the s p o t t i n g of equipment. A p p l i c a n t ' s t e r m i n a l i s 33 

miles from the supporting shipper's p l a n t and equipment can be 

d e l i v e r e d t h e r e w i t h i n an hour a f t e r n o t i f i c a t i o n . 

The record i s c l e a r t h a t the A p p l i c a n t possesses the 

t e c h n i c a l a b i l i t y t o provide the proposed s e r v i c e . From the 

f i n a n c i a l s t a ndpoint, i t i s apparent t h a t approval of the 

a p p l i c a t i o n w i l l help t o improve i t s f i n a n c i a l c o n d i t i o n since i t 

w i l l make a v a i l a b l e t o i t a d d i t i o n a l t r a f f i c i n Pennsylvania 

which i t cannot now handle. There i s no evidence t h a t the 

A p p l i c a n t lacks the propensity t o operate s a f e l y and l e g a l l y . 

A f i n d i n g o f f i t n e s s i s c l e a r l y i n order. 

Need and a u s e f u l p u b l i c purpose have also been 

e s t a b l i s h e d i n t h i s proceeding. 

Allentown Cement Company, I n c . , manufactures both 

P o r t l a n d and masonry cement w i t h the former being used i n the 

c o n s t r u c t i o n i n d u s t r y f o r such items as bridges, roadways and 

foundations and masonry cement being used p r i n c i p a l l y f o r the 

manufacture of b r i c k block, manufacturing and homeowners' 

consumption. The company's product i s s o l d t o ready-mix 

operations, b u i l d i n g block p l a n t s , pre-stress p l a n t s , s e p t i c tank 

manufacturers and c o n t r a c t o r s . I t ships i n t o Pennsylvania and 

p o i n t s beyond and has used the A p p l i c a n t f o r i t s i n t e r s t a t e 
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s e r v i c e which i t has found t o be r e l i a b l e i n supplying equipment 

se r v i c e t o the cement company's customers on a t i m e l y basis. 

From the record, i t i s c l e a r t h a t t r a f f i c i s a v a i l a b l e 

l i t e r a l l y t h r o u g h o u t t h e Commonwealth of P e n n s y l v a n i a . 

A p p l i c a n t ' s E x h i b i t 13 r e f l e c t s customer l o c a t i o n s i n 

Pennsylvania a t 358 separate d e s t i n a t i o n s s c a t t e r e d throughout 

the Commonwealth. I n a d d i t i o n , though i t i s not necessary t o 

prove same, the Protestant whose p r o t e s t was withdrawn a t the 

hearing has been c i t e d by the supporting shipper f o r numerous 

ser v i c e f a i l u r e s i n the past. 

There i s no record evidence t h a t the e n t r y of a new 

c a r r i e r , namely, the A p p l i c a n t , would endanger or impair the 

operations of e x i s t i n g common c a r r i e r s t o an extent t h a t on 

balance the g r a n t i n g of a u t h o r i t y would be c o n t r a r y t o the p u b l i c 

i n t e r e s t . Moreover, th e r e i s no evidence t h a t the p u b l i c w i l l be 

adversely a f f e c t e d by approval even w i t h o u t the appearance of a 

p r o t e s t a n t . The supporting shipper has averred a need f o r the 

s e r v i c e and has i n d i c a t e d t h a t t h a t service would be used f o r 

t h r e e t o f i v e loads d a i l y t o Pennsylvania p o i n t s and t h a t the 

s e r v i c e was needed t o maintain the company's competitive p o s i t i o n 

i n t h e cement i n d u s t r y . Accordingly, approval of t h i s 

a p p l i c a t i o n i s amply warranted. 
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Conclusions of Law 

1. The Cominission has j u r i s d i c t i o n over the subject 

matter of t h i s a p p l i c a t i o n and the p a r t i e s t o t h i s proceeding by-

v i r t u e of 66 Pa. C.S. 1 1 0 2 ( a ) ( 1 ) ( i ) . 

2. C. T. Hertzsch, I n c . , has demonstrated t h a t i t s 

proposed s e r v i c e w i l l serve a u s e f u l p u b l i c purpose responsive t o 

a p u b l i c demand or need and has f u r t h e r demonstrated t h a t i t 

possesses the t e c h n i c a l f i t n e s s t o provide the proposed s e r v i c e . 

3. Approval would b e n e f i t the f i n a n c i a l p o s i t i o n of 

A p p l i c a n t and would tend t o e l i m i n a t e or c u r t a i l i t s demonstrated 

loss and reduce i t s c a p i t a l impairment i n t h a t i t would be able 

t o serve the shipper i n the handling of th r e e t o f i v e loads 

d a i l y , f i v e days per week, throughout the year which would 

improve i t s f i n a n c i a l c o n d i t i o n . There i s no evidence t h a t the 

A p p l i c a n t lacks a prop e n s i t y t o operate s a f e l y and l e g a l l y . 

4. A grant of a u t h o r i t y , as here sought, w i l l not 

endanger or impai r the operation of e x i s t i n g common c a r r i e r s t o 

such an e x t e n t t h a t on balance the grant of a u t h o r i t y would be 

c o n t r a r y t o the p u b l i c i n t e r e s t . 

5. The a p p l i c a t i o n should be granted. 
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Order 

THEREFORE, 

IT IS ORDERED: 

1. That the a p p l i c a t i o n of C. T. Hertzsch, Inc. a t 

Docket No. A-00108408, Folder 1, Am-A, be and i s hereby approved 

and t h a t t h e C e r t i f i c a t e issued t o A p p l i c a n t a t Docket 

No. A-00108408, F001 on December 8, 1989, be amended t o in c l u d e 

the f o l l o w i n g r i g h t s : 

To t r a n s p o r t , as a Class D c a r r i e r , cement from 
p o i n t s i n the Township of Maidencreek, Berks 
County, t o p o i n t s i n Pennsylvania and v i c e versa. 

2. That the App l i c a n t s h a l l not engage i n any 

t r a n s p o r t a t i o n granted herein u n t i l i t s h a l l have complied w i t h 

the requirements of the Pennsylvania Public U t i l i t y Code and the 

r u l e s and r e g u l a t i o n s of t h i s Commission r e l a t i v e t o the f i l i n g 

and acceptance of a t a r i f f e s t a b l i s h i n g j u s t and reasonable 

r a t e s . 

3. That the a u t h o r i t y granted h e r e i n , t o the extent 

t h a t i t d u p l i c a t e s a u t h o r i t y now held by or subsequently granted 

t o the c a r r i e r , s h a l l not be construed as c o n f e r r i n g more than 

one o p e r a t i n g r i g h t . 

- 17 -



4. That i n the event said A p p l i c a n t has not, on or 

before 60 days from the date of service of t h i s order, complied 

w i t h the requirements set f o r t h above, a p p l i c a t i o n s h a l l be 

dismissed w i t h o u t f u r t h e r proceedings. 

HERBERT S. COHEN 
Ad m i n i s t r a t i v e Law Judge 

Dated: 
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