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INITIAL DECISION 
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Christopher P. Pell

Administrative Law Judge

HISTORY OF THE PROCEEDING
This Initial Decision grants the complainant’s Petition for Leave to Withdraw her Complaint.

On August 1, 2014, Cynthia Scarboro (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (PECO or respondent).  In her Complaint, the complainant placed check-marks in boxes indicating “the utility is threatening to shut off my service or has already shut off my service” and “I would like a payment agreement.”  As relief, the complainant requested a payment arrangement.


On August 25, 2014, respondent filed an Answer and New Matter.  In the Answer, PECO denied the material averments of the Complaint.  As New Matter, PECO explained that the complainant participates in its Customer Assistance Program (CAP) and has a balance on her account that is comprised entirely of CAP arrears.  PECO maintained that since the complainant’s balance is made up entirely of CAP arrears, the Commission lacks jurisdiction to grant her a payment agreement pursuant to 66 Pa.C.S.A. § 1405(c).  Respondent endorsed its Answer and New Matter with a Notice to Plead.  Complainant’s response to respondent’s New Matter was due no later than September 15, 2014. Complainant did not file a response to PECO’s New Matter. 
By hearing notice dated September 9, 2014, a hearing was scheduled for Tuesday, November 4, 2014 at 1:30 p.m. and the matter was assigned to me.
On September 16, 2014, respondent filed a Motion for Judgment on the Pleadings (Motion) seeking the dismissal of the Complaint inasmuch as the complainant requested a payment arrangement.  PECO maintained that, since the complainant’s entire balance consists of CAP arrears, the complainant is not eligible for a Commission-ordered payment agreement pursuant to 66 Pa.C.S.A. § 1405(c).  As such, PECO asserted that the complainant failed to state a claim upon which relief can be granted.  Respondent endorsed its Motion with a Notice to Plead.  Complainant’s answer to respondent’s Motion was due no later than October 6, 2014.  

On October 2, 2014, respondent filed with the Secretary’s Bureau, on the complainant’s behalf, the complainant’s signed statement indicating her intent to withdraw her Complaint.  
For the reasons set forth below, the complainant’s request to withdraw her Complaint is granted and respondent’s Motion for Judgment on the Pleadings is denied as moot.  
FINDINGS OF FACT

1. The complainant in this proceeding is Cynthia Scarboro. 
2. The respondent in this proceeding is PECO Energy Company.

3. On August 1, 2014, the complainant filed a formal Complaint against PECO. 
4. On August 25, 2014, respondent filed its Answer and New Matter to the complainant’s Complaint.

5. The complainant did not file a reply to PECO’s New Matter.
6. By Hearing Notice dated September 9, 2014, a hearing was scheduled for November 4, 2014 at 1:30 p.m.
7. On September 16, 2014, respondent filed a Motion for Judgment on the Pleadings seeking dismissal of the Complaint.
8. On October 2, 2014, respondent filed with the Secretary’s Bureau, on the complainant’s behalf, the complainant’s signed statement indicating her intent to withdraw her Complaint.
9. Respondent did not object to the complainant’s request to withdraw her Complaint.
DISCUSSION
The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.94 permit parties to withdraw pleadings in a contested proceeding.  The provision at 52 Pa.Code § 5.94(a) allows withdrawal of pleadings by filing, with the Commission and service to parties, a petition for leave to withdraw the pleading.  The petition is granted only by permission of the presiding officer or the Commission.  The presiding officer or Commission must consider the petition, any objections thereto and the public interest in determining whether to permit withdrawal of the pleading.  For purposes of this decision, the complainant’s written request to withdraw her Complaint will be treated as a Petition for Leave to Withdraw her Complaint.  

The complainant has indicated that she wants to withdraw her Complaint against PECO.  Although PECO has not specifically indicated that it does not oppose the complainant’s request to withdraw her Complaint, the fact that PECO filed the withdrawal on her behalf clearly demonstrates that it does not oppose her request.  Under these circumstances, granting the complainant’s request to withdraw her Complaint is in the public interest because doing so will eliminate the need for litigation and save the parties any additional costs in time and money they would otherwise incur litigating the case.  Accordingly, the complainant’s request to withdraw her Complaint is granted.  Additionally, since the complainant’s request to withdraw her Complaint has been granted, respondent’s Motion for Judgment on the Pleadings seeking dismissal of the Complaint is denied as moot.  
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties to and subject matter of this proceeding.
2. The Commission’s Rules of Practice and Procedure at 52 Pa.Code § 5.94 permit parties to withdraw pleadings in a contested proceeding by permission of the presiding officer or Commission.

3. In determining whether to permit withdrawal of the pleading, the presiding officer or Commission must consider the petition, any objections thereto and the public interest.

4. Granting the complainant’s withdrawal request is in the public interest.

5. Respondent’s Motion for Judgment on the Pleadings seeking dismissal of the Complaint is now moot.
ORDER



THEREFORE, 



IT IS ORDERED:

1. That the complainant’s Petition for Leave to Withdraw her Complaint filed at Docket No. C-2014-2435857 is granted;
2. That the Complaint of Cynthia Scarboro against PECO Energy Company filed August 1, 2014 at Docket No. C-2014-2435857 is withdrawn; 
3. That the Motion for Judgment on the Pleadings filed by PECO Energy Company at Docket No. C-2014-2435857 is denied as moot; 
4. That the hearing scheduled for November 4, 2014 is cancelled; and 
5. That the Secretary’s Bureau shall mark Docket No. C-2014-2435857 as closed.

Date: October 8, 2014 


/s/











Christopher P. Pell








Administrative Law Judge
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