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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Reconsideration (Petition)[footnoteRef:1] of Titus Wright (Complainant) filed on July 28, 2014.  This Petition concerns the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Kandace F. Melillo, issued on June 17, 2014, in the above-captioned proceeding.  The Initial Decision became final without further action of the Commission on July 7, 2014, pursuant to 66 Pa. C.S. § 332(h), when no exceptions were filed prior to the scheduled deadline.  On August 11, 2014, Philadelphia Gas Works (PGW or the Company) filed its Answer to the Petition.  For the reasons set forth herein, we will deny the Complainant’s Petition. [1: 	 	As discussed further herein, the Complainant intended the filing to be his Exceptions to the Initial Decision, but it was not timely filed.  We will treat it as a Petition for Reconsideration, and the Replies to Exceptions will be treated as an Answer to the Petition for Reconsideration.
] 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]History of the Proceeding

		On June 7, 2013, the Complainant filed a Formal Complaint (Complaint) against PGW,[footnoteRef:2] in which he alleged that amounts billed to him by the Company relating to gas service provided at a previous residence (Service Address) were “astronomical.”  Specifically, the Complainant disputed the usage charges for service provided in December 2010 and January 2011.  The Complainant also averred that PGW placed liens on his current property.  For relief, the Complainant requested that PGW be directed to adjust his bill by at least $2,000, and to refrain from terminating his current service. [2: 		The Complaint was served on PGW on June 14, 2013.

] 


		On July 3, 2013, PGW filed an Answer to the Complaint, in which it averred that bills issued to the Complainant for service at the Service Address were based on actual usage recorded by a meter that was found to be operating within the Commission’s two-percent allowable tolerance, pursuant to the Company’s tariff.  PGW also indicated that a lien had been erroneously filed against the Complainant’s current property, but that the Company was working to correct the error.  In addition, PGW asserted that, on October 5, 2011, it had reached a settlement with the Complainant regarding a prior formal complaint filed by the Complainant concerning a dispute of gas bills at the Service Address.[footnoteRef:3]  PGW stated that the payment agreement included in that settlement was broken by the Complainant after two consecutive missed payments in January and February 2012. [3: 		Although the Answer to the Complaint refers to October 5, 2011, as the date of the prior settlement, Exhibit A to the Answer indicates that the settlement was reached on September 29, 2011.] 


		On November 12, 2013, a telephonic hearing was convened before ALJ Melillo.  Prior to receiving testimony, the ALJ provided the Complainant and PGW with an opportunity to discuss a possible settlement of the Complaint.  As a result of this discussion, the Parties reached a settlement, and a Certificate of Satisfaction was filed by PGW on November 12, 2013, pursuant to 52 Pa. Code § 5.24(b).  The Certificate of Satisfaction indicated that the Complainant had the right to object, in writing, to any part of the settlement, within ten days of the date of the Certificate, pursuant to 52 Pa. Code § 5.24(c).

		On November 20, 2013, the Complainant filed a timely objection to the Certificate of Satisfaction, in which he rejected the terms of the settlement and proposed alternative terms.  The matter was subsequently rescheduled for hearing.

		On January 29, 2014, the rescheduled telephonic hearing was convened before ALJ Melillo.  The Complainant appeared pro se, testified on his own behalf, and introduced three exhibits, all of which were admitted into the record.  PGW was represented by counsel and presented the testimony of one witness, Linda Pereira, a senior customer review officer for the Company.  PGW introduced eight exhibits, all of which were admitted into the record.  The hearing generated a transcript of 124 pages.

		During the January 29, 2014 hearing, after the Complainant had presented his evidentiary testimony and before PGW presented its responsive case, PGW’s counsel made an oral motion to have the Complaint dismissed, based on counsel’s contention that it involved the same matter that was the subject of prior formal complaints filed by the Complainant at Docket Nos. F-2010-2192191[footnoteRef:4] and C-2011-2225996.[footnoteRef:5]  PGW’s counsel stated that the formal complaints in these proceedings were resolved in a settlement between the Complainant and PGW on September 29, 2011.  The ALJ stated that she would take the motion under advisement, and would request briefs on the matter.  Tr. at 53. [4: 		Titus C. Wright v. Philadelphia Gas Works, Docket No. F-2010-2192191.
]  [5: 		Titus C. Wright v. Philadelphia Gas Works, Docket No. C-2011-2225996.] 


		Also during the January 29, 2014 hearing, the ALJ requested that PGW provide additional information for the record in the form of late-filed exhibits.  Id. at 89-90, 94.  In addition, the ALJ permitted the Complainant to filed additional information for the record, also in the form of late-filed exhibits.  Id. at 118, 121.

		By Order issued March 4, 2014, the ALJ indicated that she had received the late-filed information from the Complainant on February 7, 2014, which she admitted into the record as an additional Complainant exhibit.  The ALJ also indicated that she had received the late-filed information from PGW on February 12, 2014, which she admitted into the record as two additional PGW exhibits.

		Pursuant to 52 Pa. Code § 5.501 and a Briefing Order issued by ALJ Melillo on March 11, 2014, PGW filed a Main Brief on April 1, 2014.  The Complainant did not file a Main Brief, and neither Party filed Reply Briefs.  Thereafter, the ALJ issued an Order on April 15, 2014, closing the record.

		On May 30, 2014, ALJ Melillo issued a Notification to the Parties of the Taking of Official Notice, in which she informed the Parties that in preparing her Initial Decision, it was necessary for her to consider the opening and closing dates of an informal complaint proceeding, which the Complainant had initiated with the Commission’s Bureau of Consumer Services (BCS) at Case No. 2650211.  Accordingly, pursuant to 52 Pa. Code § 5.408(c), the ALJ took official notice that the case was opened on March 3, 2010, and was closed on July 20, 2010.  Neither Party filed an objection to the notice or requested that alternative facts be noticed.  Therefore, on June 10, 2014, the ALJ issued an Order in which she reopened the record in order to admit the information regarding the opening and closing dates of the BCS proceeding, and subsequently reclosed the record.

		On June 17, 2014, the Commission issued the Initial Decision of ALJ Melillo, which dismissed the Complaint with prejudice.  I.D. at 12.  As noted, no Exceptions to the ALJ’s Initial Decision were filed within the twenty-day time period prescribed by 52 Pa. Code § 5.533(a).  Therefore, the ALJ’s Initial Decision became final on July 7, 2014, pursuant to 66 Pa. C.S. § 332(h).

		By letter dated July 13, 2014, the Complainant filed what he termed “an exception” to the Initial Decision.  By letter dated July 22, 2014, the Commission’s Secretary’s Bureau informed the Complainant that it had received the Complainant’s document on July 18, 2014, but was returning it to the Complainant because it lacked an original signature.  The Complainant was instructed to provide an original signature and return the document to the Secretary’s Bureau, with a copy to PGW, within ten days of July 22, 2014.  The Complainant then refiled the document, with an original signature, on July 28, 2014.[footnoteRef:6]  On August 11, 2014, PGW filed a response to the document, which it labeled as a “Reply to Complainant’s Exceptions.”[footnoteRef:7] [6:  	The Complainant’s refiled document did not include a Certificate of Service.  By letter dated August 30, 2014, the Secretary’s Bureau notified the Parties that the Complainant had timely filed Exceptions, but had failed to serve a copy of the Exceptions on the other Parties to the case.  The Secretary’s Bureau provided a copy of the document to the Parties and gave them until August 11, 2014, to file Replies to Exceptions.  Given the circumstances of this case, we find the conclusion that the Exceptions were timely filed to be mistaken.  In addition, the August 30, 2014 date shown on the letter appears to be an error, as it falls beyond the August 11, 2014 date included in the letter as the deadline for the filing of Replies to Exceptions.
]  [7: 		On July 17, 2014, PGW filed a letter indicating that it had received a copy of the Complainant’s untimely-filed Exceptions on that date, and requested additional time in which to file a response.  PGW’s request was granted when the Secretary’s Bureau established the August 11, 2014 deadline for the filing of Replies to Exceptions, as noted in the previous footnote.  PGW later filed a letter on July 28, 2014, objecting to the Complainant’s untimely-filed Exceptions.  However, as discussed herein, we are treating the Complainant’s untimely-filed Exceptions as a Petition for Reconsideration.] 


Discussion

We begin by considering the nature of the Complainant’s filing, because the analysis to be applied depends on the type of filing before us.  In this case, Exceptions to the Initial Decision were due on July 7, 2014, but were not received by the Commission by that required due date.  Therefore, in accordance with Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), the decision of the ALJ became final without further Commission action.

As noted above, the Commission’s Secretary’s Bureau initially received what the Complainant identified as “Exceptions” on July 18, 2014, i.e., within fifteen days of the date that the Initial Decision became the final action of the Commission.  Although the filing was returned because it lacked an original signature, the Complainant refiled the document with an original signature within the ten-day time period prescribed in the July 22, 2014 Secretarial Letter.  Accordingly, because the Complainant is appearing pro se, we will exercise our discretion and consider the Complainant’s “Exceptions” as a Petition for Reconsideration of our final decision.  52 Pa. Code § 5.572(c).  In addition, we will consider PGW’s “Replies to Exceptions” as an Answer to the Complainant’s Petition.

Legal Standards

Before addressing the Petition, we note that any issue not specifically addressed herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).

The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsection 703(f), relating to rehearing, as well as Subsection 703(g), relating to the rescission and amendment of orders.  66 Pa. C.S. § 703(f) and § 703(g).  Such requests for relief must be consistent with Section 5.572 of our Regulations, relating to petitions for relief following the issuance of a final decision.  52 Pa. Code § 5.572

The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982):  

A Petition for Reconsideration, under the provisions of 
66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code section to rescind or amend a prior order in whole or in part.  

In this regard we agree with the court in the Pennsylvania Railroad Company case, wherein it was stated that:  

Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in such petitions are new and novel arguments, not previously heard, or considerations which appear to have been overlooked by the Commission.  

Duick, 56 Pa. P.U.C. at 559 (quoting Pennsylvania Railroad Co. v. Pennsylvania Public Service Commission, 179 A. 850, 854 (Pa. Super. Ct. 1935)).  

		Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard, or considerations which appear to have been overlooked or not addressed by the Commission.  Duick, 56 Pa. P.U.C. at 559.

ALJ’s Initial Decision

ALJ Melillo made nine Findings of Fact and reached ten Conclusions of Law.  I.D. at 4-5, 10-12.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In her Initial Decision, ALJ Melillo granted PGW’s oral motion, which was made during the January 29, 2014 hearing.  In the oral motion, PGW requested that the ALJ dismiss the Complaint because the same issues were previously resolved in a settlement of prior complaints addressed in Commission proceedings at Docket Nos. F‑2010‑2192191 and C‑2011‑2225996.  In support of this ruling, the ALJ noted the Complainant’s testimony that his Complaint involved bills with due dates of February 16, 2010, and March 16, 2010, for amounts of $635.00 and $480.59, respectively.  I.D. at 8 (citing Tr. at 42).   The ALJ found that these same bills were included in the complaint proceeding at Docket No. F-2010-2192191.  I.D. at 8 (citing Tr. at 23; PGW Exh. 10.)  The ALJ also noted the Complainant’s dispute of a bill with a due date of January 14, 2011, in the amount of $520.91, and a bill with a due date of February 15, 2011, in the amount of $793.46.  I.D. at 8 (citing Tr. at 42).  The ALJ found that these bills were the subject matter of the complaint proceeding at Docket No. C‑2011-225996.  I.D. at 8 (citing PGW Exh. 10).

		The ALJ noted that although the Complainant acknowledged that he filed previous complaints regarding these bills, reached a settlement with PGW in the prior complaint proceedings, and did not object to the Certificate of Satisfaction that was filed in those proceedings, he testified in the instant proceeding that he was not satisfied with the settlement.  I.D. at 6, 8 (citing Tr. at 46, 48).  The ALJ also noted that the Complainant acknowledged that he received a $498.13 credit to his account as part of the prior settlement and that he failed to keep the payment agreement that had been established in that settlement.  I.D. at 6, 8 (citing Tr. at 48-51, 52).  The ALJ found that, rather than objecting to the Certificate of Satisfaction at the time it was filed, the Complainant filed the instant complaint over twenty months after the prior cases were settled.  I.D. at 8 (citing Tr. at 51).

		The ALJ pointed out that the Commission previously addressed the issue of whether a complainant can refile the same complaint after failing to timely object to a certificate of satisfaction resolving the dispute.  The ALJ noted that in Lorrie Reynolds v. PPL Electric Utilities Corporation, Docket No. C-2011-2255268 (Order entered January 5, 2012) (Reynolds), the Commission found that the issues raised in that proceeding were resolved through a settlement of a prior complaint, and that a Certificate of Satisfaction regarding the settlement was filed with the Commission, to which the complainant in the proceeding did not object.  The ALJ noted the Commission’s determination, based on Section 316 of the Code, 66 Pa. C.S. § 316,[footnoteRef:8] that the complainant was prohibited from raising the same issues in the current case that had already been resolved in the prior case.  I.D. at 8-9. [8: 		66 Pa. C.S. § 316 states, in pertinent part:

Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facie evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.
] 


		The ALJ also noted the Commission’s ruling in James E. Creehan v. Duquesne Light Company, Docket No. C-2012-2297124 (Order entered May 23, 2013) (Creehan), wherein the Commission affirmed its prior ruling in Reynolds that Section 316 of the Code precluded the complainant from raising the same issues that he had raised in a prior case.  The ALJ observed that, in Creehan, as in the instant proceeding, the complainant testified that he became dissatisfied with a settlement in the prior case, but did not object within the ten-day period provided by the Certificate of Satisfaction.  The ALJ also pointed out that the complainant in Creehan accepted a credit in the prior settlement just as the Complainant in the instant proceeding had done.  The ALJ noted the Commission’s ruling in Creehan that the complainant could not accept the prior settlement credit, fail to object to the Certificate of Satisfaction, and then file a second complaint to pursue the same claims.  I.D. at 9.

		The ALJ concluded that, consistent with Reynolds and Creehan, Section 316 of the Code precludes the Complainant from pursuing the high bill claims that were resolved in prior cases through a Certificate of Satisfaction to which the Complainant did not object.  Accordingly, the ALJ determined that it was not necessary to address the merits of the Complainant’s high bill claims,[footnoteRef:9] and granted PGW’s motion to dismiss the Complaint with prejudice under Section 316 of the Code.  Id. at 9-10. [9: 		The ALJ noted that the Complainant had mentioned an issue regarding liens on his property, but that the issue had been resolved by the time of the hearing.  I.D. at 9 (citing Tr. 44, 73; PGW Exh. 6).  
] 


Petition for Reconsideration and PGW’s Answer

		In his Petition,[footnoteRef:10] the Complainant expresses his disagreement with the ruling set forth in the Initial Decision, and reaffirms his dispute of the bills at issue, stating that “[t]hese bills are outrageous and I consider it robbery by price gouging.”  Petition at 1.  The Complainant also states his belief that PGW, not the Complainant, should bear the burden of proof in this proceeding.  The Complainant indicates that he intends to pursue this matter in small claims court.  Id. [10: 		We acknowledge that the format of the Complainant’s Petition does not comply with 52 Pa. Code § 5.572(a), which, in part, requires the petitioner to specify, in numbered paragraphs, the findings or orders involved, and the points relied upon by the petitioner with appropriate record references.  Nevertheless, because the Complainant is appearing pro se, we will accept the document as filed, pursuant to Section 1.2(a) of our Regulations, 52 Pa. Code § 1.2(a), in order to secure a just, speedy, and inexpensive determination.] 


		In its Answer, PGW contends that the Complainant’s Petition simply reiterates the “generic disagreement” with bills that were the subject of a settled dispute in prior proceedings, and does not establish any argument for reversing the ruling set forth in the Initial Decision.  PGW asserts that the Complainant fails to demonstrate that the Initial Decision was not supported by substantial evidence, and does not point to any significant evidence of record that was overlooked in the Initial Decision.  Answer at 4.  

		PGW contends that the Petition fails to overcome the fact that, on September 29, 2011, the Complainant and the Company entered into an amicable settlement of the proceedings at Docket Nos. F-2010-2192191 and C-2011-2225996, which involved a dispute of the same bills at issue in the instant proceeding.  PGW argues that the record evidence in this case clearly establishes that the Complainant failed to object to the Certificate of Satisfaction that was filed in the prior proceedings, and therefore, the Complainant should not be permitted to renew his dispute of the bills in question by simply filing the same dispute under a new docket number.  Id. at 5-6.  PGW echoes the ALJ’s conclusion that Section 316 of the Code operates to preclude litigants from pursuing the same claims that have been conclusively resolved before the Commission through a Certificate of Satisfaction to which no objection was filed.  Id. at 6 (citing Reynolds, Creehan).  For these reasons, PGW asserts that the Commission should deny the Complainant’s Petition.  Answer at 6-7.



Disposition

		Reconsideration is essentially a two-step process.  First, we determine whether there are considerations, such as new or novel arguments set forth in the petition, that convince us to exercise our discretion under the Code to consider the case again.  If so, we proceed to consider whether we should modify our conclusion or rationale.

		In this case, our review of the Complainant’s Petition reveals no new or novel arguments, or considerations which appear to have been overlooked or not addressed in the Initial Decision, that would persuade us to grant reconsideration of our final action in this matter.  The Petition simply reiterates the Complainant’s contention that the bills in question are unreasonably high.  However, a review of the record indicates that the disputed amounts were the subject of the Complainant’s prior formal complaints addressed in the proceedings at Docket Nos. F-2010-2192191 and C-2011-2225996, which were resolved, as set forth in the Certificate of Satisfaction filed by PGW on September 29, 2011.  Tr. at 23, 42; PGW Exh. 1 at 1; PGW Exh. 10.  The record further indicates that the Complainant did not object to the September 29, 2011 Certificate of Satisfaction within the ten-day period prescribed therein, pursuant to 52 Pa. Code § 5.24(c).  Tr. at 48, 50-51.  Therefore, consistent with our prior holdings in Reynolds and Creehan, we affirm the Initial Decision’s ruling that the Complainant is precluded from pursuing the high bill claims that were resolved in prior cases through a Certificate of Satisfaction to which the Complainant did not object, pursuant to Section 316 of the Code.  66 Pa. C.S. § 316.  Accordingly, we will deny the Complainant’s Petition.




Conclusion

Based on the foregoing discussion, we shall deny the Complainant’s Petition; THEREFORE, 

IT IS ORDERED:


1. That the Petition for Reconsideration filed by Titus Wright on July 28, 2014, is denied, consistent with this Opinion and Order.

2. That the Formal Complaint filed by Titus Wright at Docket No.     C-2013-2368462, against Philadelphia Gas Works, is dismissed, with prejudice, as it was previously filed and resolved through an unobjected to Certificate of Satisfaction at Docket Nos. F-2010-2192191 and C-2011-2225996.

 		3. 	That the proceeding at Docket No. C-2013-2368462 shall be marked closed.
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BY THE COMMISSION,



Rosemary Chiavetta
Secretary

(SEAL)

ORDER ADOPTED: October 23, 2014

ORDER ENTERED:  October 23, 2014
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