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OPINION AND ORDER


BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions (Exceptions) of Avram Yushan (Complainant) filed on May 9, 2014, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Mary D. Long, which was issued on April 29, 2014, in the above-captioned proceeding.[footnoteRef:1]  PPL Electric Utilities Corporation (PPL) filed Replies to Exceptions on May 19, 2014.  For the reasons stated below, we shall deny the Exceptions and adopt the ALJ’s Initial Decision. [1: 	On May 14, 2014, the Commission’s Secretary’s Bureau issued a letter to the Parties stating that the Complainant’s timely filed Exceptions did not contain a certificate of service or other indication that he served the Respondent with the Exceptions.  Thus, the Secretary’s Bureau enclosed a copy of the Exceptions and notified the Respondent that any Replies to Exceptions were due by May 29, 2014.] 

[bookmark: OLE_LINK1][bookmark: OLE_LINK2]
History of the Proceeding

On January 6, 2014, the Complainant filed a Formal Complaint (Complaint) against PPL alleging that PPL improperly transferred an outstanding electricity account balance to his name.  This outstanding account balance is related to electricity consumed at a residential building (Service Address) that he has contracted to sell but for which he is still listed as the property owner.  The Complainant asserted that he did not order the electricity service and should, therefore, not be held responsible for the outstanding bill.  Complaint at 4-5.

On January 28, 2014, PPL filed an Answer denying the material allegations of the Complaint.  Specifically, PPL averred that it investigated and determined the existence of foreign load[footnoteRef:2] upon the electric meter of a tenant living at the Service Address.  Based upon this investigation, PPL asserted that the Complainant is legally responsible for the full outstanding balance.  Answer at 1.  [2: 	 	The term “foreign load” refers to any consumption of utility service that is not directly related to a customer’s usage.  Discontinuance of Proposed Rulemaking Regarding Residential Accounts Containing Charges for Foreign Load, 52 Pa. Code §§ 55.201-55.207, Docket No. L-00990142 (Order entered October 7, 2005).  ] 


On March 13, 2014, a hearing was held.  The Complainant appeared pro se.  PPL was represented by counsel, presented the testimony of one witness, and proffered six exhibits, all of which were admitted into the record.  The hearing generated a transcript of forty-eight pages.



On April 29, 2014, the Commission issued ALJ Long’s Initial Decision, in which she found that the Complainant failed to meet his burden of proof and dismissed the Complaint.  As noted, supra, the Complainant filed Exceptions to the I.D. on May 9, 2014.  PPL filed Replies to Exceptions on May 19, 2014.
 
Background

In order to give context to the ALJ’s ruling, we shall summarize the Findings of Fact contained in her Initial Decision.  

The Complainant is a resident of Egg Harbor, New Jersey.  In September 2013, he contracted to sell the Service Address in Pottsville, Pennsylvania.  This Service Address consists of two studios and two apartments and three separate electric meters.  Because the Complainant agreed to sell the property via a rent-to-own arrangement in which he will receive monthly installment payments, the deed to the property remains in his family’s name.  Therefore, the Complainant is considered to be a landlord.  In November 2013, a tenant at the Service Address registered a high bill complaint with PPL.  In visiting the Service Address to investigate this complaint, a PPL representative observed that a light was shining in the basement at the premises.  The PPL representative also discovered that two of the three meters at the Service Address were disconnected and inactive, a fact he verified by checking PPL’s computer database.  The only active meter servicing the building was the one assigned to the tenant.  Although the tenant had no access to the basement, the PPL representative discovered and verified that the light in the basement was being billed to the account in the name of the tenant.  Thus, this signaled the presence of foreign load at the Service Address.  In accordance with applicable law, PPL transferred the two account balances associated with the Service Address into the Complainant’s name because he is the owner of record at the premises.  I.D. at 2-4.

Subsequently, in December 2013, the Complainant received a bill of $367 for electric service at the Service Address.  When he contacted PPL to request that electricity service at this location be terminated, PPL informed the Complainant that under Act 54 of 1993 (Act 54)[footnoteRef:3], this request could not be granted.  Specifically, PPL explained to the Complainant that as long as a tenant was residing at the Service Address, the electric service at the premises could not be taken out of his name due to the presence of foreign wiring. At the hearing, the Complainant admitted to having been informed of this but argued that the people with whom he contracted to sell the Service Address opened an account in his name and without his permission.  The total account balance at the Service Address as of the date of the hearing was $667.67.  Id. [3:  	For purposes of this proceeding, the relevant portions of Act 54 are contained within Section 1529.1 of the Public Utility Code (Code), 66 Pa. C.S. § 1529.1, discussed further below.  ] 


Discussion

Legal Standards

As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code,  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. The Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).

Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence to rebut the evidence of the Complainant shifts to PPL.  If the evidence presented by PPL is of co-equal value or “weight,” the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d,501 Pa. 433, 461 A.2d 1234 (1983).  While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).

ALJ Long made eighteen Findings of Fact and reached four Conclusions of Law.  I.D. at 2-4, 6-7.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

Before addressing the Exceptions, we note that any issue or Exception that we do not specifically address shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v.  Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

ALJ’s Initial Decision

In her Initial Decision, ALJ Long determined that, based on Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, the applicable court and Commission decisions,[footnoteRef:4] and the evidence in this case, the Complainant failed to satisfy his burden of proof.  According to the ALJ, the Complainant did not claim that PPL incorrectly concluded that the rental units in the Service Address were not individually metered as required by Section 1529.1 of the Code.  Instead, the ALJ concluded that PPL correctly determined that foreign load was present at the Service address and properly transferred the associated accounts into the Complainant’s name because he is the owner of the Service Address.  The ALJ also addressed the Complainant’s contention that the individuals with which he contracted to sell the Service Address opened an account in his name without his approval.  The ALJ found this claim to be a dispute between private parties.  The ALJ pointed out that the Commission lacks jurisdiction to adjudicate disputes regarding the financial responsibilities of private parties, such as a landlord and his tenant or between a buyer and seller of property.  The ALJ clarified that such disputes must be brought before the Courts of Common Pleas.  In light of the above, the ALJ dismissed the Complaint.  I.D. at 4-6. [4:  	In reaching her determination, the ALJ relied on our decisions in Kopf v PECO Energy Company, Docket No. C-2012-2332993 (Order entered June 13, 2013),  Ace Check Cashing, Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010) (Ace Check Cashing), and Santos v. Metropolitan Edison Co., Docket No. C-00967757 (Order entered August 7, 1997) (Santos). 
] 


Exceptions and Reply Exceptions

We note at the outset that the Exceptions of the Complainant are not in strict compliance with Section 5.533(b) of our Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.533(b), which provides that:

(b) An exception shall be stated in specific, numbered paragraphs, identify the finding of fact or conclusion of law to which exception is taken and cite relevant pages of the decision. Supporting reasons for the exception shall follow a specific exception.

We recognize, however, that the Complainant is appearing pro se in this proceeding.  Traditionally, we have been hesitant to rule unfavorably against pro se litigants based on technical grounds. See, e.g., Destefano v. Peoples Natural Gas Company, 56 Pa. P.U.C. 489 (1982); Halpern v. The Bell Telephone Company of Pennsylvania, Docket No. C-00923950 (October 19, 1992); William Schlinder v. The Bell Telephone Company of Pennsylvania, Docket No. F-00161252 (March 26, 1993).  In our view, it is in the public interest that all litigants, particularly pro se litigants, be afforded a meaningful opportunity to be heard.  Therefore, we will consider the merits of the Complainant's Exceptions.

The Complainant’s Exceptions consist of a three-page, typewritten letter in which he generally expresses his disagreement with the ALJ’s ruling.  The Complainant maintains that he received no benefit from the electricity consumed at the Service Address and that he is not responsible for paying the outstanding balance owed.  The Complainant also restates his assertion that the individuals with whom he has contracted to buy his property opened an account with PPL in his name and without his authorization.  Exc. at 1-3

In its Reply Exceptions, PPL argues that the Complainant’s Exceptions merely restate his Complaint without identifying any error in the findings of fact or conclusions of law set forth in the I.D.  PPL asserts that the ALJ correctly found that the Service Address is occupied by residential customers and that it contained foreign load.  Accordingly, PPL argues that the ALJ correctly ruled that because the Complainant is the owner of the premises at the Service Address, PPL properly transferred the outstanding account balance to the Complainant upon discovery of this foreign load, and that the Complainant is responsible for paying this outstanding balance.  R. Exc. at 1-3.

Disposition
		
Upon our review and consideration of the record and the Complainant’s Exceptions, we are not persuaded that the ALJ erred in either the law or the facts in this case.  The record supports the ALJ’s finding that PPL complied with the Code and our prior decisions in transferring the accounts associated with the Service Address to the Complainant.  Section 1529.1 of the Code, 66 Pa. C.S. § 1529.1, states the following:  

§ 1529.1.  Duty of owners of rental property.

[bookmark: IN;3][bookmark: SP;a83b000018c76](a)  Notice to public utility.—It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

[bookmark: SDU_2][bookmark: IN;4][bookmark: SP;4b24000003ba5](b)  History of account.—Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.  In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

(c)  Failure to give notice.—Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.

In interpreting this provision, the Commission has determined that well-established precedent “holds the property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s service.”  Ace Check Cashing, supra, at 6; see also, Santos , supra.  The Commission’s foreign load policy was explained in detail in Ace Check Cashing.  Specifically, upon finding foreign load, the utility must list the account, including any arrearages, in the landlord’s name and the landlord must assume the responsibility of paying the utility bills at the service address until the foreign load is corrected.  After the foreign load is corrected by the landlord and verified by the utility, the utility is to place the account back into the tenant’s name.  Id. at 7.  However, the landlord remains responsible for any arrearages on the tenant’s account.  Id. at 7-8.  This rule applies even if the amount of usage attributable to foreign load is considered de minimis.  The Commission does not have jurisdiction over disputes concerning the financial responsibilities of private parties, such as the landlord and tenant, and such matters are to be resolved in the Courts of Common Pleas.  Id. at 8.  

The Commonwealth Court upheld a similar Commission decision involving foreign load.  1-A Realty v. PPL Electric Utilities Corp, Docket Nos. F-2010-2166554 and F-2010-2166976 (Order entered April 12, 2012) (1-A Realty), aff’d, 1-A Realty v. Pa. PUC, 63 A.3d 480 (Pa. Cmwlth. 2013).  In 1-A Realty, PPL transferred two tenant accounts to the owner of a mobile home park after determining that the tenants’ electric meters were registering foreign loads from communal street lights under a private agreement between the tenants and the owner.  The owner challenged the determination and the ALJ issued an initial decision denying the owner’s complaint.  We adopted the ALJ’s decision, concluding that Section 1529.1 of the Code requires a utility to list an account in the name of the owner of the premises upon learning of the existence of foreign load, and that this statutory requirement imposed on utilities is mandatory rather than discretionary.  1-A Realty at 20

A utility has an affirmative duty to investigate a foreign load complaint.  If, after investigation, the utility suspects a foreign load situation, the utility is required to transfer the account to the name of the owner.  Franckowiak v. PPL Electric Utilities Corp., 101 Pa. P.U.C. 630 (Order entered July 3, 2006).  In Franckowiak, we noted that the utility is not required to substantiate the foreign load because such a requirement would encourage dilatory behavior by a landlord and thwart the legislative intent of Section 1529.1 to encourage cooperation with a utility’s foreign wire inspections.  Id. 

In the matter before us, the Complainant reiterates in his Exceptions the belief that he is not responsible for the outstanding account balance at the Service Address.  As noted, supra, the Complainant has contracted to sell the Service Address in a rent-to-own arrangement.  Nonetheless, he is still currently listed as the owner of the property.  Under Act 54, the owner of a rental property is responsible for the payment of all utility services provided to the property when the usage of several tenants is recorded on one meter, regardless of whether or not the owner has notified the utility providing the service.  The record indicates that, although the tenant at the Service Address had no access to the basement in the building, she was being billed for the electric that was servicing the basement.  As such, this constitutes the presence of foreign wiring.  Based upon this record evidence, we are of the opinion that PPL properly complied with the provisions of Section 1529.1 of the Code by placing the tenant’s account balance into the Complainant’s name after determining the presence of foreign load.  We further note that there is no record evidence to indicate that the Complainant denied that foreign load existed.  The Complainant’s contention that he is not responsible for the outstanding account balance associated with the Service Address is denied.   

We also shall deny the Complainant’s Exceptions with regard to his claims that he did not authorize the use of the electric at the Service Address.  As the ALJ observed, this argument relates to a dispute between private parties for which the Commission has no jurisdiction.  As noted above, the Complainant must raise these arguments before the Courts of Common Pleas.

For the above reasons, we concur with the ALJ’s findings that the Complainant failed to meet his burden of proving that PPL violated any provisions of the Code, our Regulations or Orders.  As such, we shall adopt the ALJ’s recommendation that dismisses the Complaint.
   
Conclusion

Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the Initial Decision that dismisses the Complaint consistent with this Opinion and Order; THEREFORE, 

IT IS ORDERED:


1. That the Exceptions of Avram Yushan filed on May 9, 2014, are denied, consistent with this Opinion and Order.

2.	That the Initial Decision of Administrative Law Judge Mary D. Long, issued on April 29, 2014, is adopted, consistent with this Opinion and Order.

3.	That the Complaint of Avram Yushan against PPL Electric Utilities Corporation, at Docket No. C-2014-2399855, is dismissed. 

4.	That this proceeding be marked closed.


[image: ]BY THE COMMISSION,

Rosemary Chiavetta
Secretary


(SEAL)

ORDER ADOPTED:  October 23, 2014 

[bookmark: _GoBack]ORDER ENTERED:  October 23, 2014
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