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PREHEARING ORDER
GRANTING THE MOTION TO COMPEL
FILED BY THE OFFICE OF CONSUMER ADVOCATE


	In accordance with the provisions of 52 Pa. Code §§ 5.483 and 5.342(g)(2), this Order grants the Motion to Compel filed by the Office of Consumer Advocate (OCA) seeking an Order to require West Penn Power Company (West Penn), Penn Electric Company (Penelec), Penn Power Company (Penn Power), and Metropolitan Edison Company (Met-Ed) (collectively the Companies) to reply to OCA Interrogatories Set II, Nos. 1 through 14, 18, 20, 22, 26, 27, 30 through 36, and 39 through 42.

	Specifically, on September 29, 2014, the OCA filed a Motion to Dismiss the Objections of the Companies to all of OCA Set II, and requesting an Order requiring the Companies to reply to OCA Interrogatories Set II, Nos. 1 through 14, 18, 20, 22, 26, 27, 30 through 36, and 39 through 42.

	On October 6, 2014, the Companies filed an Answer to the Motion.

	I note that neither the OCA nor the Companies provided the Presiding Officer with a copy of their pleadings in “Word” format.  In the future, they are to do so.

The OCA Position

		In framing its request, the OCA states:

OCA Set II, Numbers 1 through 14, 18, 20, 22, 26, 27, 30 through 36, and 39 through 42, are designed to assist OCA witness Roger Colton’s investigation into the Companies’ claimed expense for universal service programs, the operation of the proposed universal service surcharge mechanism and the impact of the Companies’ rates and rate design proposals, particularly the significant increase in the residential customer charge.  The purpose of these questions is to gain a more complete understanding of the Companies’ rate filings as they will impact residential customers, and in particular low-income customers.

Motion at 3. (emphasis added)
		
		The OCA argues that the information sought is within the scope of this consolidated proceeding:

The Companies have offered substantial testimony on the operation of the Universal Service Riders. [citation ommitted]  When considering the collection of universal service expense through such a rider, it is important to determine the appropriate costs for such recovery and to also determine any cost offsets or cost savings that should be included in such Rider  . . .  The Companies’ filings fully address rate issues that relate to low-income customer usage, present new tariff provisions, and request tens of millions of dollars in rates for approval in this proceeding. (emphasis in the original)

Motion at 6.
		The OCA contends that its discovery requests are within the scope allowed under the Commission’s regulations at 52 Pa. Code § 5.321(c), which states:

Subject to this subchapter, a party may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action, whether it relates to the claim or defense of the party seeking discovery or to the claim or defense of another party, including the existence, description, nature, content, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of a discoverable matter. It is not ground for objection that the information sought will be inadmissible at hearing if the information sought appears reasonably calculated to lead to the discovery of admissible evidence.

52 Pa. Code § 5.321(c) (emphasis added)

The Companies’ Position

		The Companies rely heavily on a discovery ruling in the case of Pa. P.U.C. v. PPL Elec. Utils. Corp., Docket No. R-2012-2290597 (Order issued December 28, 2012).  While that ruling, made by the astute Judge Susan Colwell, warrants consideration, there are several factors that make this consolidated proceeding unique.  Further, I do not see the PPL case (my own admiration of the jurisprudence of Judge Colwell notwithstanding) as binding precedent, here.  The PPL case involved one (1) utility that is frequently before the Commission with rate requests (as it is their right to do, I hasten to add).  While I am not ignoring the expectation that issues related to Universal Service program structure and benefit levels will be addressed in a triennial review process  and that cost recovery will be considered under Section 1307(e), it is my opinion that in this consolidated proceeding the OCA should be afforded wide latitude under 52 Pa. Code § 5.321(c).  If the OCA attempts to supplant either a Commission-mandated review or 1307(e) proceeding going forward, that may be addressed in due course.  At this point, I am not convinced that is the OCA’s intent.  At this point, it seems to me that the OCA Interrogatories may be reasonably expected to lead to the discovery of admissible evidence.

		The Companies also argue that they have eliminated both Universal service costs and revenues from their expense and revenue claims in this case , “ . . . expressly because those costs and revenues flow through USC riders, which are separate, non-base rate recovery mechanisms.”  Answer at 4.  The Companies then go on to point out that the existing USC riders of Met-Ed, Penelec and Penn Power were previously adopted by the Commission.  Answer at 4.  However, the Companies go on to state, with appropriate candor:

And, although West Penn proposes to adopt a USC rider in this case, it is requesting only that the Commission authorize exactly the same form of USC Rider it previously approved for Met-Ed and Penelec.

Answer at 4, 8.

This qualification highlights why it is necessary to give full effect to the already broad scope afforded to parties-litigant under 52 Pa. Code § 5.321(c).  This case is unique in many ways, not the least of which is the consolidation of four major rate cases that encompass service territories that cross the Commonwealth.  The rationale that, “It has been done for the others; therefore, it can be done for this one as a ministerial function in the context of a litigated rate case,” simply does not pass muster, particularly in resolving a discovery issue.  That being said, the OCA is cautioned that the allowance of discovery is not a ruling on admissibility.

		The Companies go on to warn that this request from the OCA is, “only the tip of the iceberg.”  Answer at 4.  The Companies then reference objections to OCA Set V which is not even before us at this time.  It is a bit difficult for this presiding officer to blanch at the potential OCA “iceberg” while at the same time he is continuing to wrestle with the immediate logistics of a four-in-one rate case juggernaut.  Similarly, the Companies warn that a ruling in favor of the OCA would result in a “case within a case” in the form of a comprehensive examination of the Companies’ Universal Service programs, stating:

Removing Universal Service issues form the procedural context expressly designed to address them and interjecting those issue into a base rate case would significantly—and improperly—expand the scope of this proceeding and assure that neither Universal Service issues nor base rate issues will receive the attention they deserve.

Answer at 5.

		I would return to the point that this is discovery, not a ruling on the admissibility of evidence.  While we may face this issue again, I am reluctant to foreclose the OCA from its inquiry at this point.	
	
		The limitation on the scope of discovery is set forth in the Commission’s regulations at 52 Pa. Code § 5.361:
[bookmark: 5.361.]§ 5.361. Limitation of scope of discovery and deposition.
(a) Discovery or deposition is not permitted which: 
(1) Is sought in bad faith. 
(2) Would cause unreasonable annoyance, embarrassment, oppression, burden or expense to the deponent, a person or party. 
(3) Relates to matter which is privileged. 
(4) Would require the making of an unreasonable investigation by the deponent, a party or witness. 
(b) In rate proceedings, discovery is not limited under subsection (a) solely because the discovery request requires the compilation of data or information which the answering party does not maintain in the format requested, in the normal course of business, or because the discovery request requires that the answering party make a special study or analysis, if the study or analysis cannot reasonably be conducted by the party making the request. 

  		While the Commission already allows parties wide latitude in discovery matters, the implication of 52 Pa. Code § 5.361 is that there is a rule of “reasonableness” as well as relevancy that guides us.  In deciding a Motion to Compel, this means that the Presiding Officer must consider the law and weigh the arguments of the parties as shaped around 52 Pa. Code 
§ 5.361 and § 5.342(c) to reach a decision.  Under very limited circumstances, that decision may be the subject of interlocutory review by the Commission.  See, 52 Pa. Code § 5.304.

		I accept the OCA’s contention that the purpose of its questions is to gain a more complete understanding of the Companies’ rate filings as they will impact residential customers, and in particular low-income customers and the proposed increase in the residential customer charge.  What the OCA attempts to do with the information it discovers, and how it goes about doing that, may be the subject of further discussions and rulings.

ORDER

		THEREFORE,

		IT IS ORDERED:


		1.	That the Motion to Compel filed by the Office of Consumer Advocate is granted.

		2.	That the Companies shall provide the information requested in OCA Interrogatories Set II, Nos. 1 through 14, 18, 20, 22, 26, 27, 30 through 36, and 39 through 42.


		
Date:	October 30, 2014 									
							Dennis J. Buckley
							Administrative Law Judge
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