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INTRODUCTION



This initial decision dismisses the Complainant’s Complaint against PECO Energy Company alleging that the Company provided unreasonable and unsafe service related to a service visit by Energy Technician, Michael Glynn, on June 21, 2012.  

HISTORY OF THE PROCEEDINGS

On January 18, 2013, Madelene Jacob (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission or PUC) against PECO Energy Company (Respondent or PECO) alleging problems with service provided to her by the Company.  She specifically contends that PECO caused damage to her property during a service call on June 21, 2012.   The Complainant requested that PECO pay at least a portion of the costs for repairs that had to be made after the service visit on June 21, 2012.  
On February 5, 2013, PECO filed an Answer and New Matter denying the material allegations of the Complaint.  The Respondent also indicated that the Commission does not have the authority to award monetary damages to a customer.  
On August 21, 2013, a Hearing Notice was issued for an Initial Hearing on Friday, October 4, 2013 at 10:00 a.m. and the matter was assigned to me.  
On August 26, 2013, I issued a Prehearing Order indicating the procedures for the hearing.

On September 23, 2013, Counsel for PECO, Ms. Shawane Lee, Esq., filed a letter with the Secretary’s Bureau of the Commission, requesting a continuance of the hearing in the matter until after October 4, 2013, as she was going to be out of town on the date of the hearing to attend the Philadelphia Bench Bar Conference to fulfill her Continuing Legal Education requirements.  Complainant indicated that she objected to the continuance request.  However, I granted the continuance request via Order dated September 27, 2013.  
On September 27, 2013, a Hearing Cancellation/Reschedule Notice indicated that the October 4, 2013 hearing was cancelled and the matter was rescheduled for hearing on Thursday, December 19, 2013 at 10:00 a.m.  

On December 10, 2013, I received correspondence from the Complainant via facsimile requesting that she be allowed to participate at the hearing scheduled for December 19, 2013 via telephone due to a disability that worsened during the winter.  The Complainant also indicated that she had an additional allegation that PECO had caused damage to another rental property at 2616 McCarey Street, Chester, Pennsylvania 19013.  

On December 11, 2013, I received a response from PECO indicating that it objected to Ms. Jacob’s request for a telephone hearing.  Specifically, the Company indicated that based on the allegations in the Complainant’s Complaint it was important that the fact finder view the Company witnesses and the Complainant in person.  PECO indicated that it would be presenting three witnesses and numerous exhibits and a telephone hearing would be cumbersome and inefficient in this case.  PECO also requests that the Complainant be disallowed from adding any additional allegations regarding damage to a different property from the property that was mentioned in the Complaint.  

By Order dated December 16, 2013, I granted the Complainant a continuance for the hearing till spring so as to allow her to appear in person and denied her request to extend her claims to another property.

On December 20, 2013, I received additional correspondence from the Complainant, Ms. Jacob, indicating that she wished to appear via telephone due to her disabilities and difficulties in using public transportation to get to the hearing site.  Ms. Jacob also requested that I reconsider my order with regard to her additional allegations for the property located at 2616 McCarey Street, Chester, Pennsylvania 19013 and that I recuse myself from the proceedings.   

On February 21, 2014, a Hearing Cancellation/Reschedule Notice was issued for an initial hearing in this matter on Wednesday, April 16, 2014 at 10:00 a.m.  

On February 26, 2014, I issued an Interim Order provisionally granting the Complainant’s request to participate in the hearing scheduled for April 16, 2014 via telephone, provided there were no objections from the opposing party, PECO.  PECO had ten days from the date of the Order to file objections and none were received.  I also again denied the Complainant’s request to expand her claim to include the additional property under the same grounds as my previous Order from December 16, 2013.  Lastly, I denied the Complainant’s request that I disqualify myself from the proceedings.  

On March 3, 2014, I received additional correspondence from the Complainant.  In her request, the Complainant again requested that I disqualify myself from the proceedings and also allow her to expand her claim to include the additional property.  Additionally, the Complainant requested that I limit the number of witnesses that PECO can present at the hearing.  

On March 24, 2014, I issued a second Interim Order again denying the Complainant’s request to amend the Complaint and her request that I disqualify myself from the proceedings.  I also denied her request that I limit the number of witnesses that PECO be allowed to present at the hearing.  
The initial telephonic hearing convened as scheduled on April 16, 2014.  The Complainant appeared pro se; the Respondent was represented by counsel, Ms. Shawane Lee, Esquire, and presented two witnesses, Mr. Michael Glynn, Energy Technician and Mr. Timothy Grow, Senior Claims Case Manager.  PECO proffered 13 exhibits which were entered into the record at the proceedings.

The hearing generated a transcript of 39 pages.  The record closed on July 18, 2014 upon my receipt of the transcript.

FINDINGS OF FACT

1. The Complainant is the owner of 2623 McCarey Street, Chester, Pennsylvania 19013 which receives gas and electric service from the utility.  Tr. 7.  

2. PECO Energy Company is a jurisdictional utility providing gas and electric service in Pennsylvania.

3. On June 21, 2012, PECO energy technician, Michael Glynn, visited the Service Address based on a call from the tenant indicating that there was a partial electric outage.  Tr. 17.  
4. Mr. Glynn removed the meter and checked the wiring to determine if there was voltage flowing into the residence.  Tr. 18.
5. Mr. Glynn found a burnt upper right line-side meter jaw.  Tr. 18.
6. The jaw was not allowing electricity to pass through due to the damage.  Tr. 18.

7. The jaw is a part of the meter board which is the customer’s responsibility.  Tr. 19.  

8. The PECO meter did not cause the damage to the jaw; it was caused by an issue with the meter board.  Tr. 19.  
9. Mr. Glynn did not cause any damage to the jaw or meter board.  Tr. 24.

10. Mr. Glynn communicated the issues at the Service Address to the Complainant over the telephone on June 21, 2012.  Tr. 19-20, 21.  
11. Mr. Glynn also communicated the issues with the Service Address to the Complainant’s electrician on the same date.  Tr. 21.  

12. When Mr. Glynn left the Service Address, there was still partial power as he had not been able to fully restore power to the residence.  Tr. 22.

13. Mr. Glynn has no relationship with the tenant at the Service Address.  Tr. 27.  

14. Mr. Glynn had to take the meter off and check all the connections in order to resolve the customer’s complaint and provide them with an explanation of the cause of any issues.  Tr. 23.  

15. The Complainant’s electrician made repairs to the Service Address which included replacing the meter box.  Tr. 21; PECO Exh. 7.    
16. Mr. Timothy Grow denied the Complainant’s claim for reimbursement of charges from her electrician in June 2012 because he found no evidence that PECO or PECO’s equipment caused the damage at the Service Address.  Tr. 32; PECO Exhs. 8 & 9.  

DISCUSSION

Section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), provides that the party seeking relief from the Commission has the burden of proof.  Complainant seeks relief from the Commission, and, therefore, has the burden of proof in this proceeding.

“Burden of proof” means a duty to establish a fact by a preponderance of the evidence, or evidence more convincing, by even the smallest degree, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).


If a complainant establishes a prima facie case, the burden of going forward with the evidence shifts to the utility.  If a utility does not rebut that evidence, a complainant will prevail.  If the utility rebuts complainant’s evidence, the burden of going forward with the evidence shifts back to a complainant, who must rebut the utility’s evidence by a preponderance of the evidence.  The burden of going forward with the evidence may shift from one party to another, but the burden of proof never shifts; it always remains on a complainant.  Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), and Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).


If Respondent submits evidence of “co-equal” weight to refute Complainant’s evidence, Complainant has not satisfied the burden of proof unless it presents additional evidence opposing Respondent’s evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. Pub. Util. Comm’n, 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff'd. 501 Pa. 443, 461 A.2d 1234.


The decision of the Commission must be supported by substantial evidence.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa.C.S. § 704.  “Substantial evidence” is such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Comm., Dept. of Public Welfare, White Haven Center, 85 Pa. Commonwealth Ct. 23, 480 A.2d 382 (1984).


The offense must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa.C.S. § 701.  Under 66 Pa.C.S. § 1501, “[e]very public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  



The Complainant’s allegation in this matter is that PECO caused damage to her property as the result of a service visit on June 21, 2012.  Complainant indicated that the service went from a partial outage to a full outage as a result of the service visit on June 21, 2012.  Complainant also indicated that the service technician was rude to her over the telephone and had some sort of relationship with the tenant at the Service Address.  She also indicated that the Company refused to pay for the damage to her property, related to the charges from her electrician.  
However, the Complainant has not met her burden of proof in this matter.  The Complainant indicated that the Service Address was in good condition when Mr. Glynn visited the Service Address on June 21, 2012.  Tr. 7.  The Complainant indicated that she was last at the Service Address a week before the PECO service visit fixing a toilet and things were in working order.  Tr. 11.  She also indicated that the property passed an inspection for Section 8 housing on March 12, 2012.  Tr. 8.  The Complainant did not present any documentation related to the inspection and did not testify that the electric meter box or upper right line-side meter jaw were specifically inspected prior to the service visit on June 21, 2012.  
Mr. Glynn, who visited the Service Address on June 21, 2012 based on a call of a partial outage, testified that he found a burnt upper right line-side meter jaw.  Tr. 18.  The jaw is a part of the meter board.  Tr. 19.  The jaw was not allowing electricity to pass through due to the damage and was causing the partial outage.  Tr. 18.  Mr. Glynn testified that he was not able to fully restore power and left the Service Address with a partial outage.  Tr. 22.  

According to the Company’s tariff, the Company only maintains the meter and service lines within 100 feet inside the property line of the customer.  PECO Exh. 12, Sections 6.1(b), 6.3 and 6.4.  Pennsylvania courts have repeatedly held that tariff provisions that have been properly submitted to and approved by the Commission are prima facie reasonable.  Zucker v. Pa. Pub. Util. Comm’n, 401 A.2d 1377 (Pa. Cmwlth. Ct. 1979), Shenango Township Board of Supervisors v. Pa. Pub. Util. Comm’n, 686 A.2d 910, 914 (Pa. Cmwlth. Ct. 1996), Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147, 1151 (Pa. Cmwlth. Ct. 1997).  Therefore, a complainant seeking to evade the effect of an existing tariff provision carries a very heavy burden to prove that the facts and circumstances have changed so drastically as to render the application of the tariff provision unreasonable.  Id.; Brockway Glass Co. v. Pa. Pub. Util. Comm’n, 437 A.2d 1067 (Pa. Cmwlth. Ct. 1981).  
The receipt from the Complainant’s electrician indicated that the electrician replaced the meter board.  PECO Exh. 7.  Mr. Glynn indicated in his testimony that the meter board is the responsibility of the customer.  Mr. Glynn also testified that he did not cause any damage to the Complainant’s property and that the Company’s meter did not cause any damage to the property.  Tr. 19, 24.  There is nothing in the record to indicate that PECO’s technician or equipment caused the issues at the Complainant’s property.  

The Complainant’s contention that there was some sort of relationship between Mr. Glynn and her tenant is without merit.  Mr. Glynn testified that he did not know the tenant and had not met her until the service call on June 21, 2012.  The Complainant did not present any evidence to support her claim.  “Mere bald assertions … do not constitute evidence.”  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987);  Mid-Atlantic Power Supply Association of Pennsylvania v. Pa. Pub. Util. Comm’n, 746 A.2d 1196, 1200 (Pa. Cmwlth. Ct. 2000); See also, Steffy’s Pattern Shop v. Frontier Communications of Pennsylvania, Inc., R-00994808, Commission Opinion and Order entered March 3, 2000.  


Lastly, the Complainant indicated that PECO refused her claim for $820.00 that she paid to her electrician for repairs to the electric at the Service Address in June 2012 after the service visit by Mr. Glynn.  
The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  The Public Utility Code simply does not grant the Commission the authority to award damages in this case.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pa. Pub. Util. Comm’n, 666 A.2d 744 (Pa. Cmwlth. 1995).  Pennsylvania appellate courts have repeatedly held that the Commission is without power to award monetary damages to a private litigant.  Feingold v. Bell Of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Morrow v. Bell Telephone Co. of Pennsylvania, 330 Pa.Super. 276, 479 A.2d 548 (1984); West Penn Power Co. v. Pa. Pub. Util. Comm’n, 104 Pa.Cmwlth. 21, 521 A.2d 75 (1987); Ostrov v. I.F.T., Inc., 402 Pa.Super. 87, 586 A.2d 409 (1991).  Therefore, the Complainant’s request for reimbursement of any monetary and/or compensatory damages must be pursued before a Magisterial District Judge or a Court of Common Pleas.

Based on all of the above, the Complainant was not able to carry her burden of proof in this matter.  The Complainant was not able to establish that PECO provided her with unreasonable or unsafe service related to the service visit to the Service Address on June 21, 2012.  As such, the Complainant’s Complaint will be denied and dismissed.  

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa.C.S. § 701.

2.
As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).

3.
As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).

4.
“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.”  66 Pa.C.S. § 1501.  

5.
Pennsylvania courts have repeatedly held that tariff provisions that have been properly submitted to and approved by the Commission are prima facie reasonable.  Zucker v. Pa. Pub. Util. Comm’n, 401 A.2d 1377 (Pa. Cmwlth. Ct. 1979), Shenango Township Board of Supervisors v. Pa. Pub. Util. Comm’n, 686 A.2d 910, 914 (Pa. Cmwlth. Ct. 1996), Kossman v. Pa. Pub. Util. Comm’n, 694 A.2d 1147, 1151 (Pa. Cmwlth. Ct. 1997).
6.
Pennsylvania appellate courts have repeatedly held that the Commission is without power to award monetary damages to a private litigant.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1977); Morrow v. Bell Telephone Co. of Pennsylvania, 330 Pa.Super. 276, 479 A.2d 548 (1984); West Penn Power Co. v. Pa. Pub. Util. Comm’n, 104 Pa.Cmwlth. 21, 521 A.2d 75 (1987); Ostrov v. I.F.T., Inc., 402 Pa.Super. 87, 586 A.2d 409 (1991).  
7.
The Complainant failed to meet her burden of proof.

8.
The Respondent’s actions were reasonable and did not cause any damage to the Complainant’s property on June 21, 2012.

9. The Respondent provided adequate, efficient, safe, and reasonable service to the Complainant related to the service visit on June 21, 2012.  

ORDER

THEREFORE, 
IT IS ORDERED: 

1. That the Formal Complaint of Madelene Jacob v. PECO Energy Company is denied and dismissed.

2. That the Secretary’s Bureau shall mark Docket No. C-2013-2345400 closed.

Date:
October 10, 2014





/s/












Marta Guhl









Administrative Law Judge
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