BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Joint Application of PPL Interstate Energy 		:
Company and PPL Electric Utilities Corporation 	:
for All of the Necessary Authority, Approvals, 	:		A-2014-2435752
and Certificates of Public Convenience (1) for	:		A-2014-2435833
the Transfer of PPL Corporation's Ownership 	:
Interest in PPL Interstate Energy Company to 	:
Talen Energy Corporation, and Certain Post 		:
Closing Transactions Associated therewith; 		:
(2) for the Transfer of Certain Property Interests 	:
Between PPL Electric Utilities Corporation and 	:
PPL Energy Supply, LLC, and its Subsidiaries in 	:
Conjunction with the Transfer of All of the 		:
Interests of PPL Energy Supply, LLC and its 	:
Subsidiaries to Talen Energy Corporation;		:
(3) for any Modification or Amendment of 		:
Associated Affiliated Interest Agreements; and 	:
(4) for any Other Approvals Necessary to 		:
Complete the Contemplated Transactions 		:



INITIAL DECISION 


Denying the late-filed Intervention of Independent Market Monitor


Before
Susan D. Colwell
Administrative Law Judge


HISTORY OF THE PROCEEDING


		On July 30, 2014, PPL Interstate Energy Company and PPL Electric Utilities Corporation (PPL or Applicants), filed the instant Joint Application along with Appendices A through O.  Pursuant to Secretarial letter dated August 5, 2014, the Applicants published notice of the Application in newspapers having a general circulation in the areas involved, and on August 29, 2014, the Applicants filed Affidavits for Proof of Publication.

		On August 16, 2014, notice was published in the Pennsylvania Bulletin, 44 Pa.B. 5547, which included notice of a prehearing conference to be held on September 18, 2014 at 1:30 pm. and setting the deadline for protests and interventions for September 5, 2014.  A separate hearing notice was issued on August 25, 2014, containing the same information.  On August 29, 2014, I issued a Prehearing Order which set forth some requirements for becoming a party and directed the filing of a prehearing memorandum on or before September 12, 2014.

		On August 26, 2014, the International Brotherhood of Electrical Workers, Local 1600 (IBEW) filed a petition to intervene.

		On August 27, 2014, the Company served direct testimony.

		Notice of intervention was filed by the Office of Consumer Advocate (OCA) on September 4, 2014. 

		A protest was filed by the Office of Small Business Advocate (OSBA) on September 5, 2014.  The Allegheny Electric Cooperative, Inc. (AECI) filed a petition to intervene on September 5, 2014.

		On or before September 12, 2014, each party filed a prehearing memorandum.

		The prehearing conference was held as scheduled on September 18, 2014.  The following counsel attended: on behalf of Applicants, David B. MacGregor, Esq., Paul E. Russell, Esq., and Christopher T. Wright, Esq.; on behalf of IBEW, Scott J. Rubin, Esq.; on behalf of OSBA, Steven C. Gray, Esq.; on behalf of OCA, Aron J. Beatty, Esq.; and on behalf of Allegheny Electric Cooperative, Inc., Thomas T. Niesen, Esq. and Charles E. Thomas, III, Esq.

		The petitions to intervene were unopposed and were granted in the Scheduling Order issued September 22, 2014.

		The parties encountered some difficulty in agreeing upon a litigation schedule, as the Applicants are seeking an expedited schedule in order to meet goals for the closing of the underlying deal, and AECI, which claimed partial ownership of the facilities being transferred in the underlying deal but no actual notice of the transactions until notice of this case was published in the Pennsylvania Bulletin.  AECI stated that it had to review the deeds appearing in the Appendices to the Application, and that the proposed time was insufficient.  AECI asked for 60 days to be added to the proposed schedule.  Company counsel protested that the same language appeared in each deed and would take far less time to review than AECI expected, but the result of the discussion was a compromise of a 30 day addition to the proposed schedule.

		The Scheduling Order (Second Prehearing Order) issued September 22, 2014, set the litigation schedule and adopted modifications to the Commission's discovery regulations.  A Protective Order (Third Prehearing Order) was issued on September 24, 2014.

		On September 24, 2014, the Monitoring Analytics, LLC, acting in its capacity as the Independent Market Monitor for PJM (Market Monitor), filed Comments and Motion to Intervene Out Of Time.  On October 7, 2014, Applicants filed an Answer and Objection to the late-filed intervention.

		On October 15, 2014, AECI filed a Petition for Leave to Withdraw its Petition to Intervene, and the Applicants filed a letter indicating that they did not oppose the withdrawal on the same day.

		The Petition to Intervene of Market Monitor is ripe for disposition.




FINDINGS OF FACT

		1.	PPL Interstate Energy Company and PPL Electric Utilities Corporation (Applicants) filed the instant Joint Application for the transfer of certain ownership interests and property interests between the Applicants and Talen Energy Corporation on July 30, 2014.

		2.	Notice of the Application was published in the Pennsylvania Bulletin on August 16, 2014, 44 Pa.B. 5547, which included notice of a prehearing conference to be held on September 18, 2014 at 1:30 pm. and set the deadline for protests and interventions for September 5, 2014.

		3.	A hearing notice was issued on August 25, 2014, containing the same information as the published notice and was posted to the Commission's website under the appropriate docket numbers.

		4.	On August 29, 2014, I issued a Prehearing Order which set forth some requirements for becoming a party and directed the filing of a prehearing memorandum on or before September 12, 2014.  The Prehearing Order was posted to the Commission's website under the appropriate docket numbers.

		5.	Applicants published notice of the Application in newspapers having a general circulation in the areas involved, and on August 29, 2014, the Applicants filed Affidavits for Proof of Publication.

		6.	Timely notices of intervention or petitions to intervene were filed by the OCA, OSBA, IBEW, and AECI.

		7.	The prehearing conference was held as scheduled on September 18, 2014.

		8.	On September 24, 2014, Market Monitor filed its Comments and Motion to Intervene Out Of Time.

		9.	On October 7, 2014, the Applicants filed an Answer and Objection to the Market Monitor filing.

DISCUSSION

		Section 332(a) of the Code, 66 Pa.C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding, meaning that Market Monitor has the burden of proving entitlement to intervention.  "A litigant's burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible."  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600, 602, (Pa. Cmwlth. 1990), 2004 Pa. PUC LEXIS 17; Application of Utilities, Inc., of Pennsylvania for approval to begin to offer, render, furnish or supply wastewater disposal and treatment service to the public in additional territory in West Bradford Township, Chester County, Pennsylvania, Docket No. A-230013F0003, 2004 Pa. PUC LEXIS 17 (Order Entered February 19, 2004).

		The threshold question is whether the Petitioner would be entitled to intervention if the petition had been timely filed.  	Intervention in Commission proceedings is controlled by the provisions of 52 Pa.Code §§ 5.71 through 5.76.

		The regulation regarding intervention reads as follows:

[bookmark: 5.72.]§ 5.72. Eligibility to intervene.

(a) Persons.  A petition to intervene may be filed by a person claiming a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought.  The right or interest may be one of the following:

(1) A right conferred by statute of the United States or of the Commonwealth.

(2) An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding.

(3) Another interest of such nature that participation of the petitioner may be in the public interest.

(b) Commonwealth.  The Commonwealth or an officer or agency thereof may intervene as of right in a proceeding subject to subsection (a)(1)—(3).

(c) Supersession.  Subsections (a) and (b) supersede 1 Pa.Code § 35.28 (relating to eligibility to intervene).

52 Pa.Code § 5.72.

		Allowance of intervention is a matter within the discretion of the Commission.  City Of Pittsburgh v. Pa. Pub. Util. Comm'n, 153 Pa.Super. 83, 33 A.2d 641 (1943), N.A.A.C.P., Inc. v. Pa. Pub. Util. Comm'n, 290 A.2d 704 (Pa.Cmwlth. 1972).  "The interest of a petitioner seeking intervention must be direct and immediate." Re Pennsylvania Power & Light Company, 50 Pa. PUC 38, 40 (1976).

		Market Monitor avers that it is an organization created to objectively monitor the competitiveness of PJM markets; that the Open Access Transmission Tariff of PJM requires that the Market Monitor actively monitor compliance with PJM rules, design flaws in the market, and the potential for a market participant to exercise market power or violate any of the PJM rules.  Therefore, it argues, the instant Commission proceeding "involves a review of the impact on markets of the Joint Applicants' application, it implicates matters within the market Monitor's purview," and "The Market Monitor's interest in the outcome of this proceeding is in ensuring that the merger will not harm the competitiveness of PJM markets."  Petition to Intervene at 3-4.

		The Applicants point out that the Commission lacks subject matter jurisdiction over the deregulated wholesale generation assets.  66 Pa.C.S. § 2801 et seq.  It is, the Applicants aver, FERC which will review and decide market power issues related to the deregulated wholesale generation assets at issue.  Applicants Answer and Objection at 5-6.  In addition, issues associated with the combination of PPL Corporation's deregulated wholesale generation assets are not before the Commission.  Finally,

	Third, it must be stressed that the Market Monitor's only role as the Independent Market Monitor for PJM is to monitor the wholesale market power and deficiency and competitiveness of the wholesale markets.  However, in this proceeding, the Applicants are seeking Commission approval to transfer PPL IEC, a "public utility" and "natural gas distribution company" ("NGDC") as defined in Sections 102 and 2202 of the Public Utility Code, 66 Pa.C.S. 102, 2202.  PPL IEC does not own or control any generation assets.  Clearly, the transfer of control of PPL IEC's oil and gas assets to Talen Energy, which is the transaction pending for Commission approval, will have no impact on the electric market power issues alleged by the Market Monitor.  Stated another way, Commission review and approval of the transfer of PPL IEC will not and cannot have any impact or effect on Market Monitor's legitimate interests.

Applicant's Answer and Objection at 6-7 (footnote omitted).

		The Applicants' Nos. 4 and 5 reiterate the lack of Commission jurisdiction over the underlying transactions.  In short, the Applicants are simply not seeking Commission review and approval of the spinoff of PPL Corporation's generation assets or the combination of those assets with the competitive generation assets of the RJS Entities, which is where any possible interest of Market Monitor lies.

		Accordingly, Market Monitor has failed to state a direct interest which may be affected by the actions of the Commission or any public interest justification for the grant of intervention.

		Even if there were reason for the grant of intervention, Market Monitor has failed to satisfy the standard for late-filed intervention.



		Commission regulations govern the timing of the filing of a petition to intervene:

[bookmark: 5.74.]§ 5.74. Filing of petitions to intervene.

(a) Petitions to intervene may be filed following the filing of an application, petition, complaint or other document seeking Commission action.

(b) Petitions to intervene shall be filed:

(1) No later than the date fixed for the filing of responsive pleadings in an order or notice with respect to the proceedings but not less than the notice and protest period established under § § 5.14 and 5.53 (relating to applications requiring notice; and time of filing) absent good cause shown.

(2) No later than the date fixed for filing protests as published in the Pennsylvania Bulletin except for good cause shown.

(3) In accordance with § 5.53 if no deadline is set in an order or notice with respect to the proceedings.
* * *
52 Pa.Code § 5.72 (in pertinent part).

		Accordingly, the Petition must set forth "good cause" for its late filing.

		The Commission has developed a standard with four prongs which must be met before untimely intervention is allowed.  These are: (1) where the petitioner has a reasonable excuse for missing the protest due date; (2) where the proceeding is contested at the time of the filing of a petition for intervention; (3) where the grant of intervention will not delay the orderly progress of the case; and (4) where the grant of intervention will not broaden significantly the issues, or shift the burden of proof. Re S.T.S. Motor Freight, Inc., 54 Pa. PUC 343, 344(1980); Joint Application of Pennsylvania-American Water Holding Company and Thames Aqua Holdings GmbH, 2002 Pa. LEXIS 15.

		All four of the standards must be met before late intervention will be permitted.  Re Milton Transportation. Inc., 56 Pa. PUC 623 (1982). See, also, Application of Touch of Class Limo, Inc., 1995 PA PUC LEXIS 62, Application of Douglasville Water Company, 1990 PA PUC LEXIS 58.  Though the four standards were originally established in motor carrier cases, they apply as well to fixed utility application cases.  Application of Douglasville Water Company, 1990 PA PUC LEXIS 58. 

		The justification for late filing is simply listed as "administrative oversight."  Petition to Intervene at 4.  This bald assertion fails to meet the standard of "good cause."

		As for prongs 2 and 3, the proceeding was contested at the time of the filing of a petition for intervention, and the grant of intervention would not delay the orderly progress of the case because the potential intervenor would take the record as it exists.

		Prong 4 requires that the grant of intervention will not broaden significantly the issues, or shift the burden of proof.  Here, the Petition to Intervene fails again, as Market Monitor's interest is in the underlying transactions which are not presently before the Commission.

		A late-filed intervention which fails to establish "good cause" as to why it is untimely is properly dismissed.  Re Mercer Gas Company, 71 Pa. PUC 19 (1989); 52 Pa.Code 
§ 5.74(b)(2).  Here, there is no justification for intervention at all, and two of the four prongs for the grant of late-filed intervention have not been met.

		Accordingly, the Petition to Intervene of Market Monitor is denied.[footnoteRef:1] [1:  Note that the "comments" filed with the Petition to Intervene are stricken as hearsay and would not be admissible even if the Petition to Intervene had been granted, as they are unsworn, not subject to cross examination, and not presented in a timely fashion for admission to the record in accordance with the procedural litigation schedule.  ] 


CONCLUSIONS OF LAW

		1.	The Commission has jurisdiction over this matter.

		2.	Section 332(a) of the Code, 66 Pa.C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding, meaning that Market Monitor has the burden of proving entitlement to intervention.  "A litigant's burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible."  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm'n, 578 A.2d 600, 602, (Pa. Cmwlth. 1990), 2004 Pa. PUC LEXIS 17; Application of Utilities, Inc., of Pennsylvania for approval to begin to offer, render, furnish or supply wastewater disposal and treatment service to the public in additional territory in West Bradford Township, Chester County, Pennsylvania, Docket No. A-230013F0003, 2004 Pa. PUC LEXIS 17 (Order Entered February 19, 2004).

		3.	Intervention in Commission proceedings is controlled by the provisions of 52 Pa.Code §§ 5.71 through 5.76.

		4.	A right or interest justifying intervention includes an interest which may be directly affected and which is not adequately represented by existing participants and as to which the petitioner may be bound by the action of the Commission in the proceeding or of such nature that participation of the petitioner may be in the public interest.  52 Pa.Code § 5.72.

		5.	Allowance of intervention is a matter within the discretion of the Commission. City Of Pittsburgh v. Pa. Pub. Util. Comm'n, 153 Pa.Super. 83, 33 A.2d 641 (1943), N.A.A.C.P., Inc. v. Pa. Pub. Util. Comm'n, 290 A.2d 704 (Pa.Cmwlth.1972).  "The interest of a petitioner seeking intervention must be direct and immediate."  Re Pennsylvania Power & Light Company, 50 Pa. PUC 38, 40 (1976).

		6.	The Commission lacks subject matter jurisdiction over deregulated wholesale generation assets.  66 Pa.C.S. § 2801 et seq.

		7.	Petitions to intervene shall be filed timely absent good cause shown.  52 Pa.Code § 5.74.

		8.	The Commission has developed a standard with four prongs which must be met before untimely intervention is allowed.  These are: (1) where the petitioner has a reasonable excuse for missing the protest due date; (2) where the proceeding is contested at the time of the filing of a petition for intervention; (3) where the grant of intervention will not delay the orderly progress of the case; and (4) where the grant of intervention will not broaden significantly the issues, or shift the burden of proof. Re S.T.S. Motor Freight, Inc., 54 Pa. PUC 343, 344(1980); Joint Application of Pennsylvania-American Water Holding Company and Thames Aqua Holdings GmbH, 2002 Pa. LEXIS 15.

		9.	All four of the standards must be met before late intervention will be permitted.  Re Milton Transportation. Inc., 56 Pa. PUC 623 (1982).  See, also, Application of Touch of Class Limo, Inc., 1995 PA PUC LEXIS 62, Application of Douglasville Water Company, 1990 PA PUC LEXIS 58.  Though the four standards were originally established in motor carrier cases, they apply as well to fixed utility application cases.  Application of Douglasville Water Company, 1990 PA PUC LEXIS 58. 

		10.	A late-filed intervention which fails to establish "good cause" as to why it is untimely is properly dismissed.  Re Mercer Gas Company, 71 Pa. PUC 19 (1989); 52 Pa.Code § 5.74(b)(2).

		11.	Market Monitor has failed to meet the requirement for intervention.

		12.	Market Monitor has failed to meet the requirement for late-filed intervention.



ORDER


		THEREFORE,

		IT IS ORDERED:

		1.	That the late-filed Petition to Intervene filed by the Monitoring Analytics, LLC, is denied.
		
		2.	That the comments attached to the late-filed Petition to Intervene of Monitoring Analytics, LLC, are stricken from the record.


Dated: 	October 17, 2014				____/s/______________________________
						Susan D. Colwell
						Administrative Law Judge
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