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FINAL ORDER ON RECONSIDERATION

BY THE COMMISSION:

By order adopted June 19, 2014 (June 19 Order), the Commission affirmed the Initial Decision of ALJ Christopher P. Pell dismissing the Protest of Germantown Cab Company (Germantown) to the Application of Danach, LLC (Danach) to provide limousine service.  The June 19 Order was appealed to the Commonwealth Court and, upon the Commission’s Application for Remand, the Court returned jurisdiction to the Commission so that we could reconsider the June 19 Order pursuant to Section 703(d) of the Public Utility Code.  66 Pa. C.S. § 703(d).  

On September 9, 2014, we issued a Secretarial letter providing notice of our intention to reconsider the June 19 Order and requesting any comments be submitted within 30 days.  No comments were filed.  By this Final Order on Reconsideration we reverse our prior determination and hold that Germantown Cab has standing in the instant matter.  

HISTORY OF THE PROCEEDING
June 19 Order
In the June 19 Order, we affirmed the determination of ALJ Pell that Germantown Cab lacked standing to continue as a party in the proceeding because its authority and the type of authority held by Danach were not in conflict.  June 19 Order at 7.  Our determination was based upon Commission precedent indicating that a lack of conflict in operating authority results in an inability to demonstrate a direct, immediate or substantial interest in the matter.  See Landlord Service Bureau, Inc. v. Equitable Gas Co., 79 Pa. P.U.C. 342 (1993); Re Equitable Gas Co., 76 Pa. P.U.C. 23 (1992); Manufacturers’ Association of Erie v. City of Erie - Bureau of Water, 50 Pa. P.U.C. 43 (1976); Joint Application of Pennsylvania‑American Water Co. and Evansburg Water Co. for Approval of the transfer, by sale, of the water works property and rights of Evansburg Water Co. to Pennsylvania-American Water Co., Docket Nos. A‑212285F0046/47 and A-210870F01 (Order entered July 9, 1998).  Requiring a person or entity to have a direct, immediate and substantial interest in the subject matter of a proceeding helps avoid frivolous, harassing lawsuits whose costs are ultimately borne, at least in part, by utility ratepayers.  Pa. Pub. Util. Comm’n v. National Fuel Gas Distribution Corp., 73 Pa. P.U.C. 552 (1990); see also William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975) (William Penn Parking); Waddington v. Pa. Pub. Util. Comm’n, 670 A.2d 199 (Pa. Cmwlth. 1995).

Petition for Review 
In its Petition for Review (Petition) filed on July 21, 2014, Germantown Cab requested that the Court reverse the Commission’s decision dismissing Germantown Cab’s Protest and find that it has standing in the matter.  Germantown Cab maintains that the description of the proposed service in Danach’s Application is more like call or demand service than limousine service, so it does have standing.  Petition, ¶ 13.  In support of its Petition, Germantown Cab cites to Application of Rasier-PA, LLC as the basis for its assertion that the Commission has rejected the notion that carriers with one type of authority may not protest applications filed by entities seeking authorization to provide a different type of transportation service.  Docket No. A-2014-2416127 (Interim Order of ALJs Watson and Long entered July 1, 2014) (dismissing Preliminary Objections filed by a limousine carrier to an application for experimental service) (Rasier).  

Application for Remand

In light of the arguments raised by Germantown Cab regarding the nature of the service and the potential conflict in precedent between Rasier and William Penn Parking and its progeny, the Commission asked the Court to remand jurisdiction back to the Commission.  In its August 20, 2014 Application for Remand, the Commission stated that remand would be prudent and that the public interest would be served by allowing the Commission to reconsider its determination in the June 19 Order, after notice and an opportunity to be heard.  The Court granted the Commission’s Application for Remand on September 4, 2014.  

Secretarial Letter

On September 9, 2014, the Commission issued a Secretarial letter providing notice of our intention to reconsider the June 19 Order and requesting any comments be submitted within 30 days.  No comments were filed.    
DISCUSSION
Standing to participate in proceedings before an administrative agency is primarily within the discretion of the agency.  Pennsylvania National Gas Association v. T.W. Phillips Gas and Oil Co., 75 Pa. P.U.C. 598, 603 (1991).  In simple terms, “standing to sue” is a legal concept assuring that the interest of the party who is suing is really and concretely at stake to a degree where he or she can properly bring an action before the court.   In re Milton Hershey School, 867 A.2d 674, 683 (Pa.Cmwlth. 2005), reversed on other grounds, 911 A.2d 1258 (Pa. 2006) (citing Baker v. Carr, 369 U.S. 186 (1962)).  A protestant's interest in the subject matter of a proceeding is direct if the protestant's interest is adversely affected by the actions challenged in the protest, is immediate if there is a close causal nexus between the protestant's asserted injury and the actions challenged in the protest, and is substantial if the protestant has a discernible interest other than the general interest of all citizens in seeking compliance with the law.  Ken R. ex rel. C.R. v. Arthur Z., 682 A.2d 1267 (Pa. 1996); Commonwealth, Office of the Governor v. Sean Donahue and Office of Open Records, No. 10 MAP 2013, 2014 Pa. LEXIS 2087, at *9-*10 (Pa. November 20, 2013); In re El Rancho Grande, Inc., 437 A.2d 1150 (Pa. 1981); Empire Coal Mining & Development, Inc. v. Department of Environmental Resources.  623 A.2d 897 (Pa. Cmwlth. 1993).  
Danach proposes to use smart phone mobile applications to allow potential riders to make on-demand requests for transportation directly to its drivers.  Petition, ¶ 13.  Germantown Cab asserts that the use of smartphone technology “has blurred the lines between different forms of ‘for hire’ transportation such that the applied-for service is in potential conflict with the service that Germantown provides.”  Petition, ¶ 17-19.   In its Application, Danach is proposing an innovative method to allow potential customers to make on-demand requests for transportation directly to its drivers using a smartphone application.  The use of this app-based technology by potential customers may be similar to the call or demand service provided by Germantown Cab and there may be some overlap between the customers that would chose the app-based service proposed by Danach and those that would chose traditional call and demand service from carriers like Germantown Cab based on factors such as convenience, rates and availability.  

Germantown Cab further states that the Commission’s narrow view of standing is in conflict with its recent transportation Order in Rasier.  Germantown states, “the Commission has rejected the notion that carriers with one type of authority may not protest applications filed by entities seeking authorization to provide a different type of transportation service.”  Petition, ¶ 12 (citing Rasier).  In Rasier, the Applicant filed Preliminary Objections to the Protest of a limousine company (who is, incidentally, a wholly-owned subsidiary of Danach) due to lack of standing.  In dismissing the Preliminary Objections, ALJs Long and Watson noted the unique nature of experimental authority and the flexibility that the Commission has to consider innovative transportation schemes in that context.  Rasier at 4-5.  ALJs Long and Watson noted that if they were to adopt a narrow view of standing, virtually no carriers would be in a position to protest.  Id.  
Due to the unique nature of the service proposed to be provided by Danach and considering the ALJ’s determination in the Application of Rasier-PA, LLC proceeding, the Commission has reconsidered its determination in the June 19 Order and holds that Germantown Cab has standing in this matter.  Indeed, the app-based passenger transportation service to be offered by Danach is sufficiently similar to the call and demand passenger transportation service offered by Germanton Cab to warrant a conclusion that Germanton Cab has a “direct, immediate and substantial interest” in the Danach application under the William Penn standard.  
CONCLUSION

For the foregoing reasons, we have determined that Germantown Cab has standing to participate in this matter.  We will refer the matter to the Office of Administrative Law Judge for further proceedings consistent with this determination; THEREFORE,

IT IS ORDERED: 


1.
That, on reconsideration, Germantown Cab Company has standing to participate in the Application of Danach, LLC at A-2013-2391804.  

2.
That this order shall be served on all parties of record in this proceeding.  

3.
That the matter is referred to the Office of Administrative Law Judge for further proceedings.  
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BY THE COMMISSION,








Rosemary Chiavetta








Secretary

(SEAL)

ORDER ADOPTED:  November 13, 2014

ORDER ENTERED:  November 13, 2014
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