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INTRODUCTION

This proceeding involved a formal complaint (“Complaint”) filed by Mark D. Mazza (“Complainant” or “Mr. Mazza”) with the Pennsylvania Public Utility Commission (“PUC” or “Commission”) against PECO Energy Company (“PECO” or “Respondent” or “Company”).  Complainant alleged PECO’s notice of termination of service was faulty because the amount alleged as overdue was incorrect and in dispute.  The parties reached an accord on the dispute and submitted a settlement for Commission approval.  Because the settlement is found to be in the public interest, it is ordered to be approved.

HISTORY OF THE PROCEEDING

On July 7, 2014, Complainant filed a Complaint against PECO with the Commission regarding his electric service received from PECO at 1271 Farm Road, Berwyn, Pennsylvania (“service address”).  Complainant alleged that he received a termination of service notice on July 5, 2014, which was less than ten days prior to the effective date to terminate service.  Complainant also alleged that the amount claimed outstanding as the reason for the termination of service was incorrect and in dispute.
Complainant requested that any termination of his electric service be stayed and an evidentiary hearing be scheduled where PECO can present in itemized form evidence of the amount outstanding and accepted payments.  If is it found that PECO did not comply with Commission regulations, statutes or orders in the process of Complainant’s billing and pending termination, Complainant requested that the Commission consider fining the Respondent.
On August 7, 2014, Margaret A. Morris, Esquire, counsel for PECO, filed an Answer and New Matter to the Complaint.  PECO admitted that the Company issued a 10-day termination notice dated June 27, 2014, for non-payment of $3,373.96 for electric service to the service address.  Termination was scheduled on or after July 11, 2014.  PECO denied that the charges for the service address were incorrect.
PECO averred that Complainant contacted the Company on July 10, 2014, regarding the pending termination scheduled for July 11, 2014, or thereafter.  A PECO employee reviewed with the Complainant his past due balance; updated Complainant’s financial information; and concluded that the Complainant had no change in income.  PECO offered an extension of the termination if the Complainant made a 50% payment on the outstanding balance.  Complainant declined the Company’s offer.
Complainant made a payment on December 4, 2013, in the amount of $9,742.85 which satisfied the last payment agreement (“PAR”) between the Complainant and the Company.  PECO averred that the 10-day notice for $3,373.96 was for charges incurred by the Complainant at the service address after the abovementioned PAR was satisfied by payment on December 4, 2013.

By New Matter the Respondent referenced the complaint history of the Complainant.  The instant Complaint is the 10th formal complaint filed by the Complainant with the Commission since 2008.  PECO alleged that the Complainant uses the formal process in bad faith to deny his liability for any outstanding balance and to stay any termination of service that may be justified due to non-payment.
PECO stated that Complainant’s 9th formal complaint disputed charges in the amount of $679.37, which was dismissed with prejudice by Commission Final Order dated June 20, 2014.  PECO affirmatively raised the doctrine of res judicata as a bar for Complainant to re-litigate the previously dismissed disputed charges of $679.37.

PECO requested that an in-person hearing be scheduled for this proceeding as quickly as practical and that the Complaint be dismissed with prejudice or denied in its entirety.
A Hearing Notice dated August 15, 2014, notified the parties that an Initial Hearing was scheduled for Friday, September 12, 2014, at 10:00 a.m.  This Notice indicated that the case was assigned to the undersigned Administrative Law Judge (“ALJ”) Angela T. Jones as the presiding officer.  A corrected Hearing Notice dated August 18, 2014, was issued to correctly refer to this docket because the previous notice indicated the wrong docket number by typographical error.  Other than the change to the docket number, the corrected Hearing Notice contained the same information as the Notice dated August 15, 2014.
A Prehearing Order, dated August 19, 2014, provided procedural rules and guidelines for the proceeding and emphasized that the Respondent filed New Matter in addition to an Answer to the Complaint.


On September 2, 2014, counsel for PECO filed a Petition for an Emergency Prehearing Conference (“Petition”) at this docket to address discovery requests propounded on the Complainant.  The Petition was granted.  A Notice dated September 3, 2014, scheduled a telephonic prehearing conference on September 4, 2014 at 12:00 p.m.


The telephonic prehearing conference convened as scheduled.  Mr. Mazza was present representing himself and Ms. Morris was present on behalf of PECO.  Ms. Morris stated that PECO had not received responses to discovery propounded on the Complainant.  The Complainant had not objected to the discovery.  PECO represented that the responses to the discovery were needed to adequately prepare for the scheduled Initial Hearing on September 12, 2014.  Tr. 4-5.


Mr. Mazza represented that he answered the New Matter but did not respond to the discovery.  Tr. 5-6.  The responses to the discovery were primarily responded to orally by the Complainant with a written response proposed and ordered by close of business (4:30 p.m.) on Tuesday, September 9, 2014.  Tr. 9-18.  Mr. Mazza did not provide any evidence that his Answer to the New Matter was properly filed and served.  The Commission noted receipt of the Complainant’s Answer to New Matter on September 24, 2014.


On September 12, 2014, the evidentiary hearing convened as scheduled.  Mr. Mazza was present and represented himself.  Ms. Morris appeared on behalf of the Respondent accompanied by one witness.  After an extensive period of negotiations the parties represented that they reached a settlement that was detailed.  The parties expressed the need to put the settlement in writing to have clarity on the terms and conditions upon which they agreed.


The parties represented that they would provide confirmation in writing to the undersigned that a settlement was achieved by no later than close of business on September 16, 2014.  The undersigned stated that she would direct the Commission to schedule a Further Hearing at this docket for September 30, 2014, as a precaution if needed in the future.



By Hearing Notice dated September 15, 2014, a Further Hearing was scheduled for Tuesday, September 30, 2014, at 10:00 a.m.



No confirmation of settlement was provided to the undersigned in writing on September 16, 2014.


On September 30, 2014, a Further Hearing convened as scheduled.  The parties filed with the Commission a Joint Petition for Settlement (“Joint Settlement”) which was signed by the Complainant and the Respondent.
  The record closed at the conclusion of the Further Hearing on September 30, 2014.  The Joint Parties request that the Joint Settlement be approved and adopted by the Commission.



The following paragraphs are stipulated facts by the signatory parties
 to the Joint Petition for Settlement:
1. [Complainant,] Mr. Mazza, and Liza A. Mazza, husband and wife, are listed on the deed for the property located at 1271 Farm Road, Berwyn, PA (“Service Location).
2. PECO provides and bills for residential electric and gas services to the Service Location under Account No. 72730-01005 (“Account”).

3. The Account is currently enrolled in Electric Choice; PECO places the charges associated with the electric generation services (“EGS”) on the Complainant’s monthly bill.

4. The Complainant has filed ten formal complaints and one informal complaint since 2008 alleging that the termination notices sent by PECO for non-payment were procedurally defective.

5. The present proceeding involves the tenth Complaint filed on July 7, 2014, alleging the amount past due ($3,373.96) stated on the 10-day termination notice dated June 27, 2014, was “incorrect.”

6. With the exception of the first formal complaint, which was resolved by a Certificate of Satisfaction, the Commission dismissed every complaint.
7. The Commonwealth Court dismissed the Complainant’s appeal of the Final Order entered by the Commission regarding Consolidated Complaints [#2 and #3].

8. The Commonwealth Court dismissed the Complainant’s appeal of the Final Order entered by the Commission regarding Complaint #5 and assessed costs and attorney fees for the filing of a “frivolous” appeal.
9. The Commission dismissed Complaint #6
 and found the Complainant had abused the administrative process to avoid the lawful termination of his service and barred the filing of future complaints until the Complainant satisfied the outstanding balance associated with PECO’s last payment agreement (PAR); PAR balance was satisfied on May 15, 2014.
10. The Commission dismissed Complaint #9
; the amount of $679.37 is no longer disputed.
11. The undisputed delinquent balance for the Service Location, as of September 29, 2014, is $3,373.96.

12. The current charges ($301.15) stated on the Complainant’s September 2014 bill are due on October 7, 2014.

13. The legal principle of “accord and satisfaction” is not applicable to the Complainant’s monthly utility charges.

14. Significant time and resources are wasted by the Commission and the parties by the constant filing of complaints at the Commission and appellate filings in the court system.

15. Every privilege conferred and duty required under Chapter 56 [of Title 52 of the Pennsylvania Code] imposes an obligation of good faith, honesty and fair dealing on both the Complainant and PECO in its performance and enforcement.
TERMS AND CONDITIONS OF THE SETTLEMENT PETITION



This Initial Decision examines the Joint Petition for Settlement as presented by the Joint Parties for review.  The Joint Parties agree to the following pertinent terms and conditions for the Settlement:
1. The Complainant agrees that all PECO charges associated with the Account as of September 29, 2014, are undisputed and not subject to appeal for any reason (procedural or substantive) in any jurisdiction (civil or administrative).

2. PECO has agreed to reduce the undisputed delinquent balance of $3,373.96 to $1,686.98 (reduced delinquent balance).  A credit of $1,686.98 will appear on the October 2014 monthly bill [for the Service Location].

3. PECO has agreed to enter into a 2-year PAR for the reduced delinquent balance of $1,686.98; the monthly PAR payment is $71.00.

4. The PAR will be effective with the due date for the September 2014 bill; Complainant will pay current charges (PECO and EGS) of $301.15 plus the $71.00 PAR payment by the due date of October 7, 2014.

5. Beginning with the October 2014 monthly bill, the amount due stated on the monthly bill will include PECO charges, EGS charges and the PAR payment.

6. The Complainant agrees to pay the amount due set forth on his monthly PECO bill in full and by the due date set forth on the monthly bill.

7. If the Complainant fails to pay the amount due in full or by the due date as stated on his monthly bill, the $1,686.98 credit will immediately be reversed and due and payable.

8. PECO is authorized to issue a 10-day termination notice to begin termination process for any delinquent monthly charges.

9. The Complainant agrees to a five-year stay out period for the filing of any Commission complaint, informal or formal, arising from the provisions of Chapter 56
 or the Public Utility Code.
  The five-year stay our period begins October 1, 2014, [through] September 30, 2019.
10. The Complainant agrees that if he has questions related to his monthly bill, he must contact the designated PECO representative before the due date for that billing period.  The Complainant specifically agrees to accept any meter test result, which is within Commission guidelines, as definitive evidence that the usage for that billing period is correct.

11. The Complainant specifically acknowledges and agrees that the filing of any informal or formal Commission complaint, during the five-year stay out period, will not automatically stay any lawful termination of service due to non-payment.

12. The Complainant agrees to withdraw all filings with the Pennsylvania Commonwealth Court,
 which attempted to appeal the Final Order in Consolidated Complaints #7, 8 and 9.
  PECO will draft for the Complainant’s signature the appropriate documents to withdraw the pleadings and will file same on the Complainant behalf with the [Commonwealth] court.

DISCUSSION

A. Applicable Legal Standard
Commission policy promotes settlements, 52 Pa.Code § 5.231.  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative hearing resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa.Code § 69.401.  Litigation is expensive in cost, time and resources of the parties to the Complaint and the Commission.   A settlement, which allows the parties to avoid the substantial costs of preparing and serving testimony and the cross-examination of witnesses, the preparation and service of briefs, reply briefs, exceptions and reply exceptions, together with the briefs and reply briefs necessitated by any appeal of the Commission’s decision, yields significant expense savings for all parties involved.  That is at least one reason why settlements are encouraged by long-standing Commission policy.


In order to accept a settlement, the Commission must determine that the proposed terms and conditions are in the public interest.  Pa. Pub. Util. Comm’n v. York Water Co., Docket No. R-00049165, (Commission Opinion and Order entered October 4, 2004); Pa. Pub. Util. Comm’n v. C. S. Water and Sewer Assoc., 74 Pa. PUC 767 (1991).



The Joint Parties have reached an accord on the issues and claims that arose in this proceeding and submitted a Joint Settlement for Commission review.  In reviewing the settlement, the question which must be answered is whether the settlement is in the public interest.
B. Analysis



Acceptance of the settlement negates the need for cross-examination of witnesses, the preparation of potential main briefs, reply briefs, exceptions and reply exceptions, and potential appeals.  The Joint Settlement results in savings of time, expenses and resources to the Joint Parties.  TrII. 10-11. 
  By the terms of the settlement, it provides certainty to the amount owed by the Complainant and the length of time to satisfy that amount.  TrII. 11-12.  It also provides finality to the disputes of the Complainant over the last six years since 2008 in that the pending appeals are withdrawn.  In fact counsel for Respondent stated, “The Company believes that it is in the best interest of all ratepayers that there be some finality with respect to the serial filing that has … occurr[ed regarding the complaints of the Complainant] since 2008.”  TrII. 7.  


The Complainant has agreed to refrain from filing anymore disputes with the Commission regarding residential utility service, standards and billing for five years or through September 30, 2019.  As the Complainant has filed 10 formal complaints involving utility service with Respondent, since 2008 to date, this agreement delivers less taxing of resources for the Respondent.  The terms of the Joint Settlement provide the Complainant with a significant credit toward the outstanding balance and an incentive to pay the amount billed timely otherwise the credit is retracted.  The Respondent agreed to the significant reduction in the amount owed for utility service provided to the Complainant.
For the foregoing reasons, I find that the Joint Settlement is in the public interest and recommend its adoption in its present form without amendment.  I am particularly encouraged that the Company sought to provide the Complainant with a designated representative as a resource to discuss Complainant’s concerns regarding his utility service prior to using the resources of the Commission to resolve any potential dispute.

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa.C.S. § 701.

2. The Joint Petition for Settlement presented by the Joint Parties is in the public interest.

ORDER

THEREFORE, 

IT IS ORDERED:
1. That the terms and conditions contained in the Joint Settlement submitted by Margaret A. Morris, Esquire, on behalf of PECO Energy Company, Mark D. Mazza and Lisa A. Mazza be approved and adopted without modification.

2. That the Commission’s approval of this Joint Settlement, the terms and conditions, go into effect as of October 1, 2014.
3. That the formal Complaint at Docket No. C-2014-2432526 filed by Mark D. Mazza against PECO Energy Company is dismissed as satisfied by the Joint Settlement.
4. That the Secretary’s Bureau is to mark this matter closed.
Date: October 27, 2014 


/s/






Angela T. Jones 



Administrative Law Judge

� 	The Joint Petition for Settlement is also signed by Lisa A. Mazza.  Lisa A. Mazza was represented to the undersigned as the wife of the Complainant who had the service address as her residence at the time of the Further Hearing.


� 	The signatory parties (“Joint Parties”) are: counsel for PECO, Ms. Morris, Complainant, Mr. Mazza, and Lisa A. Mazza.


� 	[Complaint #2 is at Docket No. C-2009-2118230 filed on July 6, 2009.  The PUC Final Order was dated December 6, 2009.  Complaint #3 is at Docket No. C-2009-2120501 filed on July 22, 2009.  The PUC Final Order was dated December 6, 2009.]


� 	Docket No. C-2012-2318472, Opinion and Order entered April 23, 2014.


� 	Docket No. C-2013-2393225, Final Order entered June 20, 2014.


� 	52 Pa.Code § 56.1, et seq.


� 	66 Pa.C.S. § 101, et seq.


� 	The meter standard for electric meter is set forth in 52 Pa.Code § 57.1, et seq.; the standard for gas meters is set forth in 52 Pa.Code § 59.1, et seq.


� 	Mark Mazza v. Pa. Pub. Util. Comm’n, No. 1175 C.D. 2014.


� 	[Complaint #7 is at Docket No. C-2013-2383618 filed on September 6, 2013; Complaint #8 is at Docket No. C-2013-2393225 filed on October 29, 2013; and Complaint #9 is at Docket No. C-2013-2392536 filed on November 14, 2013.]


� 	The transcript for September 30, 2014, is referred to as “TrII.
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