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Robert A. Boudreau					: 		
							:	
	v.						:		C-2014-2427230	
							:
Pennsylvania Power Company				:													


INITIAL DECISION 


Before
Ember S. Jandebeur
Administrative Law Judge 


HISTORY OF THE PROCEEDINGS

On June 2, 2014, Robert A. Boudreau (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission against Pennsylvania Power Company (Respondent or Penn Power) alleging that the Respondent had a made a promise to keep rates the same and that they had not.  This case is an appeal from a prior informal Bureau of Consumer Services (BCS) decision at Case No. 3181884.  BCS dismissed the matter because the default service price had been phased out pursuant to Docket No. P-00072305.  On July 8, 2014, Respondent filed an Answer and New Matter denying the material allegations of the Complaint.  The New Matter contained a Notice to Plead.  No response to the New Matter was received.  

By Hearing Notice dated July 28, 2014, the parties were notified that an Initial Hearing in this case was scheduled for the morning of September 11, 2014.  A Prehearing Order was issued on July 30, 2014 stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

The hearing convened as scheduled.  The Complainant appeared pro se and the Respondent appeared represented by counsel.  The Complainant submitted no documents.  The Respondent submitted four; all were accepted in the record.  A written transcript comprising twenty-two pages was produced.
  
The record closed on October 8, 2014 with receipt of the transcript. 

FINDINGS OF FACT

1. The Complainant is Robert A. Boudreau.  He receives electric service from the Respondent at 550 Plains Church Road, Mars, Pennsylvania 16046.
 
2. The Respondent is Pennsylvania Power Company.  The Respondent is a jurisdictional public utility providing electric service to Pennsylvania citizens.

3. The Complainant’s entire case was a two pronged statement that the Respondent promised him the same rates year to year if he made his home all electric.  Despite having made his home all electric the Respondent has changed rates.  The Complainant wants the Respondent to go back to the original rates.  Tr. at 5-6.

4. The Respondent has no record of a promise made to the Complainant.  Tr. at 9.

5. On March 13, 2008, the Respondent’s rates changed with the Commission’s approval of the Penn Power Interim Default Service Supply Plan.  Tr. at 18, Exh. 4.

6. The Respondent applied the rates contained in the Penn Power Default Service Supply plan to the Complainant’s account.  Tr. at 18; Exh. 4.

7. The Commission regulations eliminated the blocked rate structures found in Rate Schedule RH.  Tr. at 17;  Exh. 3.

DISCUSSION

Section 701 of the Public Utility Code (Code), 66 Pa.C.S. § 701 provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa.C.S. § 332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.

At the hearing on September 11, 2014, the Complainant argued that the Respondent had promised him that if he made his home all electric, they would not change the rates.  Tr. at 5.  The Complainant wants the Respondent to go back to their original rates.  Tr. at 6.

As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa.Cmwlth. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den., 602 A.2d 863 (1992).  That is, a party must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Pub. Util. Comm’n, 67 Pa.Cmwlth. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

The Respondent does not have any record of any promise made to the Complainant.  Tr. at 9.

As noted above, more is required than a mere trace of evidence.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).  Here the main issue, whether there was a promise or not, became a he said/she said impasse.  The Complainant presented no evidence to rebut the Respondent’s assertion that there was no record of a promise.  The Complainant failed to rebut the Respondent’s evidence and thus failed to meet his burden of proof.

Even assuming the Complainant had met his burden of proof, he could not prevail due to the passage of the Competition Act.  In 1996, the Pennsylvania General Assembly passed the Electricity Generation Customer Choice and Competition Act.  (Competition Act), 66 Pa. C.S.A. §§ 2801-2812, which allows customers to buy generation from licensed alternative suppliers by unbundling generation from transmission and distribution.  The Competition Act established a transitional period, during which generation rates were capped, and further provided that electric distribution companies must act as providers of default service in order to provide electric generation to customers not served by alternative generation suppliers or whose contracted generation is not delivered.  The result is that after full transition to competition, each customer pays for the electricity used, at the price obtained by the generation supplier and charged to that customer.  The Competition Act provides that default service rates must be based on prevailing market prices, not promotional discounts or subsidies.  Offering reduced rates under any guise would require other customers to subsidize the Rate RH and thus violate the Public Utility Code.  Tariffs implementing the new statutory and regulatory requirements were filed by Penn Power and approved by the Commission.

The Commission reached a similar decision in Kupchinkas v. PECO Energy Company, Docket No. C-2011-2253896, Final Order entered January 1, 2012 where there was a complaint about the phase out of Rate RH.  See also Dunham v. PPL Electric Utilities Corporation, Docket No. C-2010-2155056 (eliminating Rate RTS), Herting v. PPL Electric Utilities Corporation, Docket No. C-2010-2153688, Final Order entered October 6, 2011.

In summary, the Complainant failed to prove that there was any promise made, but even if a promise had been made, the Rate RH has been legally eliminated and the Complainant could not prevail.

CONCLUSIONS OF LAW

1. As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa.C.S. § 332(a).  
 
2. More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Dep’t of Public Welfare, White Haven Center, 85 Pa.Cmwlth. 23, 480 A.2d 382 (1984).

3. The Complainant failed to meet his burden of proof.


ORDER


THEREFORE, 

IT IS ORDERED: 

1. That the Formal Complaint of Robert A. Boudreau at Docket No. C-2014-2427230, is dismissed for failure to satisfy the burden of proof.

2. That the Secretary’s Bureau mark Docket No. C-2014-2427230 closed.



Date:  November 13, 2014							/s/			
								Ember S. Jandebeur
								Administrative Law Judge
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