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INTRODUCTION



This decision dismisses the Complainant’s Complaint against Respondent, PECO Energy Company, alleging that his tenant’s balance should not have been placed in his name after the discovery of foreign wiring at the Service Address because he had no legal tenant at the property at that time and PECO should have discontinued service at the Service Address after the foreign wiring was discovered.  

HISTORY OF THE PROCEEDING

On April 4, 2014, Mr. Tobijah Anderson (“Complainant”) filed a formal Complaint against PECO Energy Company (“PECO” or “Company” or “Respondent”).  Complainant alleged that there were incorrect charges on his bill specifically related to tenant balances that had been transferred to his account after foreign wiring was discovered at the Service Address, which Complainant owns.  He requested a payment arrangement.  
This is an untimely appeal of an informal complaint filed by the Complainant with the Bureau of Consumer Services (BCS) at case number 3177414.  The BCS decision dismissed the Complaint.  The decision indicated that the matter was dismissed under Section 1529.1(b) of the Public Utility Code, 66 Pa.C.S. § 1529.1(b).  

On April 29, 2014, Shawane Lee, Esquire, counsel for PECO, filed an Answer denying the material allegations of the Complaint.  PECO noted that it verified there was a foreign wiring issue at the Service Address and sent notice to the Complainant regarding the matter and indicating that the tenant balance would immediately be transferred to his account until the matter was resolved.  PECO indicated that once it verified that the foreign wiring was resolved, it removed the tenant account from the Complainant’s name but the outstanding arrears remained in the Complainant’s name.      

On May 2, 2014, a Hearing Notice was sent scheduling an Initial Hearing on Friday, June 20, 2014 at 10:00 a.m. and assigning the case to me.    

By Prehearing Order dated May 5, 2014, I gave procedures for the hearing process.  



On June 20, 2014, the Initial Hearing convened as scheduled.  Complainant was present and represented himself.  Shawane Lee, Esquire was present as counsel for PECO and presented two witnesses, Ms. Dana McCollum and Mr. Roberto Alicea.  Complainant presented no exhibits during the evidentiary hearing.  PECO presented ten exhibits during the Initial Hearing and all PECO exhibits were admitted into the record.  



On June 27, 2014, PECO, at the request of the Judge
, filed Late-Filed Exhibits Nos. 11 through 15.
  As of this date, the Complainant has not filed any objections to these documents.  The documents will be entered into the record in this matter through this decision.
  



The evidentiary hearing generated 114 pages of testimony in transcript.  The record closed on July 18, 2014, after the transcript and all late filed exhibits were received.  

FINDINGS OF FACT

1. Complainant, Tobijah Anderson, owns 2533 North Water Street, Philadelphia, Pennsylvania 19125 (“Service Address”) where the tenants received electric service from PECO.  Tr. 16.
2. Respondent is electric service provider PECO.  

3. The Service Address has two apartments contained in the building.  Tr. 17.

4. The Complainant purchased the Service Address on July 16, 2007.  Tr. 25.  

5. The Complainant also owns 217 Sydney Street, Philadelphia, PA 19119 which is listed as the mailing address for the Service Address for tax purposes.
  Tr. 27; PECO Exh. 3.   

6. The Complainant resides at 2679 Deacon Street, Philadelphia, PA 19129.  Tr. 9.  

7. Service was established for the tenant, Shateisha Carlyle, on November 21, 2011 at the Service Address, first floor.  Tr. 40, 41.  
8. In April 2012, Ms. Carlyle contacted the Company to indicate that she believed there was foreign wiring at the Service Address.  Tr. 43.  

9. On April 12, 2012, PECO sent a technician, Roberto Alicea, to conduct a high bill investigation.  Tr. 44, 76-77.  

10. Mr. Alicea found evidence that two people were living in the first floor apartment when he did his high bill investigation on April 12, 2012.  Tr. 81-83.

11. The investigation found foreign wiring for the first floor apartment, specifically the common area lighting (shared hallway).  Tr. 78; PECO Exh. 2.  

12. Common area lighting should be on a public lighting meter
, which was not present at the Service Address.  Tr. 79.  

13. The Company uses tax records to locate the owner of the property at issue and find a mailing address.  Tr. 44-45, 84.
14. In a letter dated April 16, 2012, the Complainant was informed by PECO that there was foreign wiring identified at the Service Address for the 1st floor apartment.  Tr. 85; PECO Exh. 4.  

15. The April 16, 2012 letter from PECO also notified the Complainant that the tenant balance would transfer into his name effective immediately.  Tr. 85; PECO Exh. 4.  

16. The outstanding balance for the first floor apartment was transferred to the Complainant’s name in new accounts effective April 12, 2012.  Tr. 46; PECO Exh. 6.  

17. The amount transferred from the first floor apartment to the account in Complainant’s name was $633.79 on April 17, 2012.  Tr. 46; PECO Exh. 6.   

18. The bill for the new account for the outstanding balance for the first floor apartment was sent to the Complainant at 217 Sydney Street, Philadelphia, PA 19119, which was determined through public records.  Tr. 50-51; PECO Exh. 6.  

19. PECO verified that the foreign wiring issue was corrected on August 19, 2013 and the new account in the Complainant’s name was closed.  Tr. 34, 50, 88; PECO Exh. 7.  

20. On October 3, 2013, the balance from the first floor apartment at the Service Address was transferred to the Complainant’s other active account (for 2679 Deacon Street) with PECO in the amount of $3,842.06.  Tr. 51; PECO Exh. 8.  

21. The Complainant’s account at 2679 Deacon Street was closed out on March 25, 2014, after another party requested service in their name at that address.  Tr. 51; PECO Exh. 8.    

22. Complainant has no current account with PECO and is not currently a customer.  The Complainant also has not applied for service.  

23. The Company does not always require a lease from an applicant requesting service in their name if PECO is able to establish the person’s identity over the telephone using a Social Security number.  Tr. 41-42.  
24. A lease would only be required if the Service Address had a high balance owed from the current occupant or there was some record of repair at the property.  Tr. 42.  

25. The Complainant was not eligible for a payment arrangement with the Company because he had defaulted on a prior payment arrangement.  Tr. 53; PECO Late-Filed Exh. 14.
26. PECO records indicate that the foreign wiring policy was explained to the Complainant and that the account would stay in his name until the issue was corrected, while he indicated that he was renting the first floor to a cousin.  PECO Late-Filed Exh. 12.  

DISCUSSION



The party filing the Complaint bears the burden of proving that he or she is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  “Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  To satisfy the burden of proof against a utility, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa.C.S. § 701.  

Foreign Wiring

The issue in this proceeding is whether the Complainant satisfied his burden of proof regarding his request that the tenant balance be removed from his outstanding balance.

To establish a sufficient case and satisfy the burden of proof, Complainant must show that the respondent public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Pub. Util. Comm’n, 134 Pa. Commw. 218, 221-222, 578 A.2d 600, 602 (1990); alloc. den., 602 A.2d 863 (1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., Pa. Pub. Util.  Comm’n, 67 Pa. Commw. 597, 447 A.2d 1100 (1982); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 154 Pa. Commw. 21, 623 A.2d 6 (1993); 2 Pa.C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Pub. Util. Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa. Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dept. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).

The present case raises but a single issue, i.e., whether Respondent utility acted properly in placing the balance of the account for electric service for the first floor tenant at 2533 North Water Street in Complainant’s name.  In doing so, Respondent followed Section 1529.1(b) of the Public Utility Code, 66 Pa.C.S. § 1529.1(b), which provides in pertinent part that, “if the mobile home or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto.”  (Emphasis added).  See also, Del Vecchio v. PPL Electric Utilities Corp., Docket No. Z-01464793 (Order entered September 13, 2005).  In Del Vecchio, the Commission found the utility violated 66 Pa.C.S. § 1529.1, because it failed to transfer complainant’s electric account to the landlord when it found foreign load on complainant’s meter.

Hence, a plain reading of 66 Pa.C.S. § 1529.1 holds a property owner financially responsible for a tenant’s entire account, once foreign load is verified on the tenant’s utility service.  Santos v. Metropolitan Edison Co., Docket No. C-00967757 (Order entered August 7, 1997).  Upon finding foreign load, the utility must list the account, including any arrearage, in the name of the landlord.  The landlord bears the responsibility of paying the utility bills until the foreign load is corrected.  Once the foreign load is corrected by the landlord and verified by the utility, the utility places the account back in the name of the tenant.  However, the arrearage, if any, remains with the landlord.  Ace Check Cashing Inc. v. Philadelphia Gas Works, Docket No. C-2008-2056428 (Order entered May 21, 2010).  There is no de minimus exception; any dispute between the landlord and tenant regarding the financial responsibilities of the parties is a matter to be resolved in the Court of Common Pleas and is outside this Commission’s jurisdiction.  Id.
In this matter, PECO properly identified the foreign wiring issue at the Service Address.  On April 12, 2012, PECO sent a technician, Roberto Alicea, to conduct a high bill investigation.  Tr. 44, 76-77; PECO Exh. 2.  The investigation found foreign wiring for the first floor apartment, specifically the common area lighting (shared hallway).  Tr. 78; PECO Exh. 2.  Common area lighting should be on a public lighting meter, which was not present at the Service Address.  Tr. 79.  In a letter dated April 16, 2012, the Complainant was informed by PECO that there was foreign wiring identified at the Service Address for the 1st floor apartment.  Tr. 85; PECO Exh. 4.  The April 16, 2012 letter from PECO also notified the Complainant that the tenant balance would transfer into his name effective immediately.  Tr. 85; PECO Exh. 4.  The Company uses tax records to locate the owner of the property at issue and find a mailing address.  Tr. 44-45, 84.  The bill for the new account for the outstanding balance for the first floor apartment was sent to the Complainant at 217 Sydney Street, Philadelphia, PA 19119.  Tr. 50-51; PECO Exh. 6.  The Complainant acknowledged that he owns 217 Sydney Street and that his daughter and her mother reside there.  Tr. 26-27.

Further, PECO verified that the foreign wiring issue was corrected on August 19, 2013 and the new account in the Complainant’s name was closed.  Tr. 34, 50, 88; PECO Exh. 7.  On October 3, 2013, the balance from the first floor apartment at the Service Address was transferred to the Complainant’s other active account (for 2679 Deacon Street) with PECO in the amount of $3,842.06.  Tr. 51; PECO Exh. 8.  The Complainant’s account at 2679 Deacon Street was closed out on March 25, 2014, after another party requested service in their name at that address.  Tr. 51; PECO Exh. 8.    

The Complainant’s contention in this matter is that he had no legal tenant in the first floor at the Service Address when the foreign wiring was discovered and that the Company should not have left the utility service on at the Service Address after the foreign wiring was discovered.  
However, the Complainant has not met his burden of proof regarding the foreign wiring issue.  While the Complainant testified that he had no tenant at the time the foreign wiring was discovered and did not see any evidence that someone was living in the first floor apartment at that time, PECO records indicate that on April 27, 2012, the foreign wiring policy was explained to the Complainant and that the account would stay in his name until the issue was corrected.  PECO Late-Filed Exh. 12.  Mr. Alicea also indicated in his testimony that it was clear that two people were living in the first floor apartment when he did his high bill investigation on April 12, 2012.  Tr. 81-83.

Moreover, the Company does not always require a lease from an applicant requesting service in their name if PECO is able to establish the person’s identity over the telephone using a Social Security number.  Tr. 41-42.  A lease would only be required if the Service Address had a high balance owed from the current occupant or there was some record of repair at the property or if the party’s identity could not be verified.  Tr. 42.  
Ms. McCollum, PECO’s other witness, indicated in her testimony that the outstanding balance for the first floor apartment was transferred to the Complainant’s name in new accounts effective April 12, 2012.  Tr. 46; PECO Exh. 6.  The amount transferred from the first floor apartment to the account in Complainant’s name was $633.79 on April 17, 2012.  Tr. 46; PECO Exh. 6.  The bill for the new account for the outstanding balance for the first floor apartment was sent to the Complainant at 217 Sydney Street, Philadelphia, PA 19119, which was determined through public records.  Tr. 50-51; PECO Exh. 6.  The bills continued to accrue based on actual usage until it was verified by PECO that the foreign wiring issue was corrected on August 19, 2013.  See PECO Exh. 6.  

Based on all of the above, it is clear that the Complainant has not proven that PECO was in error in transferring the tenant balance.  There is no indication that the Complainant was not receiving the bills for the first floor apartment at the Service Address after they were transferred to his name.  There is also no indication that there was no tenant in the first floor apartment at the time the foreign wiring was discovered in April 2012.  The account continued to accrue a balance based on actual usage at the Service Address.  Further, when the foreign wiring was corrected and it was verified by the Company, PECO removed the Complainant from the account for the first floor apartment at the Service Address and transferred the outstanding balance to his active account.  PECO acted properly under the law when it transferred the tenant balance for the first floor apartment at the Service Address to the Complainant’s name.  See Del Vecchio.  Lastly, the law does not allow the balances to be removed from the property owner’s account after the discovery of foreign wiring.  See Ace Check Cashing Inc.  As such, the Complainant’s Complaint must be dismissed in this regard.  

Payment Arrangement



Complainant also requests a payment arrangement for the outstanding balance that he owes after his account at 2679 Deacon Street was closed.  


Section 1405(a) indicates that the Commission only has the authority to establish a payment arrangement between a public utility, customers and applicants.  66 Pa.C.S. § 1405(a) (Emphasis added).    

Section 1403 of the Public Utility Code defines “Applicant” and “Customer” as follows:
“Applicant.”  A natural person not currently receiving service who applies for residential service provided by a public utility or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.

And

“Customer.”  A natural person in whose name a residential service account is listed and who is primarily responsible for payment of bills rendered for the service or any adult occupant whose name appears on the mortgage, deed or lease of the property for which the residential utility service is requested.

66 Pa.C.S. § 1403.

The Complainant’s account at 2679 Deacon Street was closed out on March 25, 2014, after another party applied for service in their name at that address.  Tr. 51; PECO Exh. 8.  The Complainant has no current account with PECO and has not applied for service.  While the Complainant contends that he asked for a payment arrangement several times when his account was still open, the Company indicated that he was not eligible for another payment arrangement with the Company because he had defaulted on a prior Company payment arrangement.  Tr. 53; PECO Late-Filed Exh. 14.  “A public utility may, at its discretion, enter into a second or subsequent payment arrangement with a customer.”  66 Pa.C.S. § 1405(d) (Emphasis added).  There is nothing that requires the Company to enter into a subsequent payment arrangement with a customer.  In this instance, the Commission is also constrained because the Complainant in this matter is no longer a customer of the public utility and is not an applicant.  Therefore, the Complainant is not eligible for a Commission payment arrangement and the Complainant’s Complaint must also be dismissed in this respect.  
CONCLUSIONS OF LAW


1.
The party filing the Complaint bears the burden of proving that he is entitled to relief from the Commission.  66 Pa.C.S. § 332(a).  



2.
“Burden of proof” means a duty to establish one’s case by a preponderance of the evidence, which requires that the evidence be more convincing by even the 

smallest degree, than the evidence presented by the other side.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  

3. The Commission has jurisdiction over the parties to and the subject matter of this proceeding.  66 Pa.C.S. § 701.

4. Complainant has not sustained his burden of proof regarding his request that his tenant’s balance be removed from his account balance.

5. The Complainant is not entitled to a payment arrangement because he is not currently a customer or applicant for service of the Company.  

ORDER



THEREFORE,



IT IS ORDERED:

1. That PECO Energy Company Late-Filed Exhibits Nos. 11-15 are entered into the record in Docket No. C-2014-2416098.

2. That the formal Complaint filed by Mr. Tobijah Anderson against PECO Energy Company at Docket No. C-2014-2416098 is dismissed.

3. That the Secretary’s Bureau shall mark Docket No. C-2014-2416098 closed.

Date: October 15, 2014





/s/












Marta Guhl









Administrative Law Judge

� 	The Late-Filed Exhibits were requested to determine if the Complainant had made any contact with the Company regarding a payment arrangement.  Further, the PECO witness testified regarding the Landlord/Tenant Termination Procedure but was not able to give specifics about the program.  Lastly, the Company indicated that the reason Complainant was denied a payment arrangement was because he had a previous arrangement which he failed to keep but had no documentary evidence regarding this issue at the time of the hearing.  





� 	Late-Filed Exhibit No. 11  Account Contacts for 2533 North Water Street, 1st Floor


	Late-Filed Exhibit No. 12  Account Contacts for 2679 Deacon Street


	Late-Filed Exhibit No. 13(A)  PECO Landlord/Tenant Termination Procedure


	Late-Filed Exhibit No. 13(B)  66 Pa.C.S. § 1521-Discontinuance of Service to Leased Premises


	Late-Filed Exhibit No. 14  Payment Agreement History


	Late-Filed Exhibit No. 15  Account Contacts for 2533 North Water Street, House Meter





� 	As there are no objections to PECO’s Late-Filed Exhibits, they are entered into the record.  





� 	The Complainant’s daughter and her mother live at 217 Sydney Street.  Tr. 27-28.


� 	Public Lighting Meter is a special meter used for shared or common areas in buildings with multiple units.  
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