BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION



Commonwealth of Pennsylvania, et al.		:
							:
	v.						:		C-2014-2427656
							:
Energy Services Providers, Inc. d/b/a			:
Pennsylvania Gas & Electric				:



ORDER
DENYING MOTION IN LIMINE


On June 20, 2014, the Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection (OAG), and Tanya J. McCloskey, Acting Consumer Advocate (OCA) (collectively referred to as “the Joint Complainants”) filed with the Pennsylvania Public Utility Commission (Commission) a formal Complaint against Energy Services Providers, Inc. d/b/a Pennsylvania Gas & Electric (ESP or “the Company”), at Docket Number C-2014-2427656.  The Joint Complainants averred that they received numerous contacts and complaints from consumers related to variable rates charged by ESP, including approximately 23 formal complaints filed by consumers at the Commission.  The Joint Complainants further averred that ESP used a variety of marketing and advertising mediums to solicit residential customers for its variable rate plan.  As a result, the Joint Complainants averred seven separate counts against ESP, including, but not limited to, making misleading and deceptive promises of savings, slamming and failing to provide accurate pricing information.  The Joint Complainants made several requests for relief, including providing restitution and prohibiting deceptive practices in the future.  

On July 10, 2014, ESP filed an Answer and New Matter in response to the Complaint.  In its Answer, ESP admitted or denied the various averments made by the Joint Complainants.  In particular, ESP specifically denied that any of its actions violated Pennsylvania law or the orders and regulations of the Commission.  ESP also denied that it misled or deceived any of its customers regarding the price customers would pay for their electricity to their harm or detriment.  In its New Matter, ESP averred, among other things, that the Commission previously reviewed and approved ESP’s Disclosure Statement and that at all times during the period covered by the allegations in the Complaint, ESP’s pricing was consistent with the Disclosure Statement, except to the extent that ESP voluntarily absorbed extremely high wholesale electricity prices.  ESP averred thirteen affirmative defenses and concluded by requesting that the Commission dismiss the Complaint with prejudice.

Also on July 10, 2014, ESP filed Preliminary Objections in response to the Complaint.  In its Preliminary Objections, ESP sought dismissal of each Count of the Complaint for various reasons, including insufficient specificity, lack of Commission jurisdiction and legal insufficiency.  On July 21, 2014, the Joint Complainants filed an Answer to ESP’s Preliminary Objections.  In their Answer, the Joint Complainants asserted that ESP’s Preliminary Objections are unsupported and should be overruled.  The Joint Complainants added that it is clear and free from doubt that the Joint Complaint is sufficiently pleaded and seeks that the Commission make determinations pursuant to its jurisdiction and powers.

On July 30, 2014, the Joint Complainants filed an Answer to ESP’s New Matter.  In their Answer, the Joint Complainants, among other things, specifically denied the averments made in ESP’s New Matter, including that the Commission reviewed and approved ESP’s Disclosure Statement and denied that the stated information in any way absolves ESP of the violations alleged in the Complaint.

On August 20, 2014, an Order Granting in Part and Denying in Part Preliminary Objections was issued.  The Order struck, in part, Counts I, II, III, V, VI and VII and allowed all other Counts raised in the Complaint to proceed to a Hearing.

On August 25, 2014, an Initial Prehearing Conference was convened.  Various procedural issues were discussed at that time.  Since the Initial Prehearing Conference, three Procedural Orders have been issued.  Additionally, two Petitions for Interlocutory Review and Answer to Material Question have been filed by the parties.  Both of those Petitions remain outstanding.

On October 20, 2014, ESP filed a Motion In Limine to Restrict Introduction of Evidence.  In its Motion, which was accompanied by a Notice to Plead, ESP argued that an order in limine should be entered directing that no evidence of the allegations contained in formal complaints against ESP that are the subject of filed, unobjected-to Certificates of Satisfaction, including testimony by the customer-complainants, shall be introduced or admitted into the record of this matter.  ESP argued, as discussed further below, that satisfaction of the formal complaints has conclusively relieved ESP of responsibility of the conduct alleged in those complaints and that admission of evidence of that conduct would deprive ESP of the protections afforded by Sections 703 and 316 of the Public Utility Code, among other things.

On November 10, 2014, the Joint Complainants filed an Answer to ESP’s Motion.  In its Answer, the Joint Complainants argued that ESP’s Motion should be denied because evidence of allegations contained in formal complaints against ESP may be introduced and offered into the record to establish patterns of practice and/or conduct by ESP which violated the Public Utility Code, among other things.  The Joint Complainants further argued, as discussed below, that evidence of the alleged conduct is admissible regardless of whether Certificates of Satisfaction have been filed with the Commission because the action is brought on behalf of the public interest and the Joint Complainants were not a party to the underlying consumer complaint proceedings.

ESP’s Motion is ready for disposition.  For the reasons discussed below, ESP’s Motion will be denied.

As the parties noted, a motion in limine is a procedure for obtaining a ruling on the admissibility of evidence prior to or during trial, but before the evidence has been offered.  In re PECO Energy Co., Docket No. A-00110550F0147, Opinion and Order (entered June 22, 2000).  According to Ohlbaum on the Pennsylvania Rules of Evidence, a motion in limine is an application to the trial court, generally made pretrial or outside the jury’s presence, requesting a ruling to determine the admissibility of evidence.  See, Commonwealth v. Reese, 31 A.3d 708 (Pa. Super. Ct. 2011).  The purpose of a motion in limine is to provide the court with the opportunity to consider the admissibility of prejudicial evidence and determine whether curative instructions or other limitations are necessary before the jury is permitted to hear the evidence, so as to avoid a mistrial or reversal.  Commonwealth v. Noll, 662 A.2d 1123 (Pa. Super. Ct. 1995).  A ruling in a pretrial motion in limine provides counsel with a basis upon which to structure trial strategy.  Both ESP and the Joint Complainants noted in their respective Motion and Answer several instances where the Commission has considered motions in limine.

In its Motion, ESP relies on Sections 316 and 703 of the Public Utility Code in support of its position that evidence of prior complaints satisfied via a Certificate of Satisfaction should not be admitted into the record of this proceeding.  Section 703 of the Public Utility Code provides:

(a) Satisfaction of complaint or hearing.—If any party complained against, within the time specified by the commission, shall satisfy the complaint, the commission shall dismiss the complaint.  Such party shall be relieved from responsibility only for the specific matter complained of.

66 Pa.C.S. § 703(a).  Similarly, Section 316 of the Public Utility Code provides, in pertinent part:

§ 316.  Effect of commission action

Whenever the commission shall make any rule, regulation, finding, determination or order, the same shall be prima facia evidence of the facts found and shall remain conclusive upon all parties affected thereby, unless set aside, annulled or modified on judicial review.

66 Pa.C.S. § 316.  ESP argued that Section 316 and 703 “relieves ESP of responsibility for the conduct alleged and conclusively resolves the complaints in ESP’s favor.  Therefore, evidence of ESP’s dealings with the customers who filed formal complaints cannot be introduced in support of Joint Complainants’ claims in this proceeding.”  We disagree.  To begin, ESP does not accurately apply Sections 316 and 703 to the facts of this case.  

With regard to Section 316, this statute does not apply for two reasons.  First, Section 316 applies “Whenever the commission shall make any rule, regulation, finding, determination or order….”.  In the case of the Certificates of Satisfaction filed by ESP in the relevant consumer cases, the Commission did not “make any rule, regulation, finding, determination or order.”  Rather, when a Certificate of Satisfaction is filed, and there is no timely objection, the case is resolved without any commission action.  Furthermore, Section 316 also provides that such decisions “shall remain conclusive upon all parties affected thereby.”  In this case, neither the OCA nor the OAG were parties to the underlying consumer complaint cases.  As a result, Section 316 does not prohibit the OCA and OAG from seeking to admit into the record of this proceeding evidence of the formal complaints filed by consumers against ESP.

With regard to Section 703, this statute can also be distinguished from the instant case.  In particular, the language in Section 703 provides that “such party shall be relieved from responsibility only for the specific matter complained of.”  Whereas ESP’s quote of this provision of Section 703 in its Motion excludes the word “only,” this word serves to limit what ESP is relieved of when satisfying the underlying complaint.  That is, when a case is satisfied, the party complained against is relieved of the responsibility for that complaint as it pertains to that complaint.  The party complained against is not relieved of other responsibilities that may have resulted from the facts underlying the Complaint, as ESP contends.  This is particularly true where, as is the case here, the allegations in the underlying complaints may raise issues broader than those of the individual complainants.  As the Joint Complainants noted in their Answer, it would be against public policy to allow ESP to be relieved of all future liability for its regulatory violations through the satisfaction of individual complaints.  The mere fact that some consumer complaints have been satisfied in no way absolves ESP for its conduct under the law to the extent ESP engaged in a broader array of unfair and deceptive practices, the very subject of the Complaint brought by the Joint Complainants in this case.

In this case, evidence of the underlying consumer complaints is not being used to relitigate those complaints.  ESP has been relieved of responsibility for those underlying complaints as it pertains to those underlying complainants.  Evidence of the underlying consumer complaints is being used in this case for purposes of supporting the Joint Complainants allegations (i.e., that ESP engaged in misleading and deceptive promises of savings, slamming, misleading and deceptive welcome letter, lack of good faith handling of complaints, etc.).  Furthermore, the relief sought in the underlying complaints is likely different than the relief sought by the Joint Complainants.  As such, Section 703 does not prohibit the Joint Complainants from seeking to admit into the record of this proceeding evidence of formal complaints filed by consumers against ESP.

Additionally, the Joint Complainant’s will not be prohibited from introducing evidence of the underlying complaints, even though they have been satisfied by Certificates of Satisfaction, because, in this case, the OCA and OAG are acting in their representative capacities as government agencies on behalf of the public interest as a whole, not on behalf of the specific individual consumers whose prior complaints may be referenced in the record of this case.  As we noted in the August 20, 2014 Order Granting In Part And Denying In Part Preliminary Objections, and as the Joint Complainants argued in their Answer to ESP’s Motion, both the OCA and the OAG are authorized to represent consumer interests before the Commission.  See, 71 P.S. § 309-4(a) and (b); 73 P.S. § 201-4.  Neither the OCA nor the OAG act as a private attorney for any given customer and are not seeking to do that in this case.  Rather, the Joint Complainants are proceeding in this matter on behalf of the public interest and are, therefore, not precluded from admitting into evidence the underlying consumer complaints as part of this case.  The Joint Complainants are able to bring complaints based on the public interest that an individual consumer alone would not be able to bring.  This is the opportunity to do that.

		The Joint Complainants do not contend that ESP has not satisfied these complaints.  In fact, it is to ESP’s credit that they have settled these cases.  As the Joint Complainants noted, however, a Certificate of Satisfaction is meant to signal that a settlement between the parties has been reached, not that the Commission has made a conclusive determination on the merits of the underlying issues.  To be clear, there is no expectation that consumers would receive a second refund as part of the Complaint filed by the Joint Complainants.  Since the individual consumer has agreed to the settlement, he or she will not be entitled to additional remuneration as part of this proceeding.  

		Finally, Presiding Officers have the authority to control the receipt of evidence, see, 66 Pa.C.S. § 331(d)(3), and can assign the appropriate weight to give the underlying consumer complaints at the time of disposition of the Complaint.  The appropriate weight will be afforded this evidence at that time.

		In conclusion, ESP’s Motion In Limine to Restrict Introduction of Evidence will be denied.  ESP has failed to demonstrate that the admission of the evidence of allegations contained in the formal complaints against ESP that are the subject of filed, unobjected to Certificates of Satisfaction, including testimony by the customer-complainants, should be prohibited at this time.  The offering of the underlying complaints into the record of this proceeding will not “effectively reopen the complaint proceedings” as an attempt to relitigate those issues, as ESP argued.  Nor does evidence of the Certificate of Satisfaction in those underlying complaints relieve ESP of the responsibility for the conduct alleged in those cases or conclusively resolve those complaints in ESP’s favor, as ESP argued.  The evidence of allegations contained in those formal complaints against ESP may be introduced and offered into the record of this proceeding as discussed above.




ORDER

THEREFORE,

IT IS ORDERED:

1. That the Motion In Limine filed by Energy Services Providers, Inc. d/b/a Pennsylvania Gas & Electric against Commonwealth of Pennsylvania, by Attorney General Kathleen G. Kane, through the Bureau of Consumer Protection, and Tanya J. McCloskey, Acting Consumer Advocate, at Docket Number C-2014-2427656 on October 20, 2014 is hereby denied.



Date: December 1, 2014									
						Elizabeth Barnes
						Administrative Law Judge



												
						Joel H. Cheskis 
						Administrative Law Judge
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