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INITIAL DECISION
Before

Cynthia Williams Fordham

Administrative Law Judge



In this initial decision, the Complainant’s Motion for Leave to Withdraw the Complaints against PECO Energy Company, the Philadelphia Gas Works and Celeren Corporation, without prejudice, is granted.  The Complainant decided not to pursue this matter.  Respondents PECO Energy Company and the Philadelphia Gas Works stated that they did not object to the Motion to Withdraw.  Respondent Celeren Corporation did not respond.
HISTORY OF THE PROCEEDING



On October 7, 2008, Philadelphia HGI Associates, LP (“HGI”) filed complaints with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company/Exelon Corporation (“PECO”), the Philadelphia Gas Works (“PGW”), Hess Energy (“Hess”) and Celeren Corporation (“Celeren”).



The Commission’s Secretary’s Bureau docketed the cases as follows: HGI v. PECO at Docket No. C-2008-2069070; HGI v. PGW at Docket No. C-2008-2069128; HGI v. Hess at Docket No. C-2008-2069141; and HGI v. Celeren at Docket No. C-2009-2089696.  All four complaints were assigned to Administrative Law Judge Guy M. Koster.



On November 3, 2008, PGW, through its counsel, filed an answer to the complaint.



By Initial Decision dated February 5, 2009, ALJ Koster dismissed the complaint against Hess Corporation on preliminary objections
.



By notice dated February 23, 2009, a prehearing conference was scheduled for April 1, 2009.



ALJ Koster sent the parties a prehearing order on March 12, 2009.



On April 1, 2009, the Celeren bankruptcy trustee contacted ALJ Koster and invoked the automatic stay provisions of the United States Bankruptcy Code.



During the April 1, 2009, prehearing conference ALJ Koster informed the parties that he was consolidating the PECO, PGW and Celeren proceedings and staying further action in the consolidated docket because Celeren had filed for bankruptcy.  In his Order dated April 1, 2009, ALJ Koster memorialized his decision to consolidate and stay the proceedings.


Consequently, the instant consolidated proceeding was stayed, with no further activity in the docket allowed pending closure of the Celeren bankruptcy proceeding.



On February 18, 2014, the Bankruptcy Court issued a Final Decree closing the Celeren bankruptcy proceeding.



On March 12, 2014, the Pennsylvania Public Utility Commission issued a Judge Change Notice assigning this matter to the undersigned.



By correspondence addressed to the presiding officer, dated March 18, 2014, counsel for the Bankruptcy Trustee informed the Commission and the parties of the Bankruptcy Court Final Decree.



On April 22, 2014, PECO Energy Company, through its counsel, filed a Motion to Lift Stay and Re-Activate the Proceeding with a notice to plead.  PECO asserted that since the Celeren bankruptcy proceeding that was the basis for the existing stay has been completed, the stay should be lifted.



On April 24, 2014, the Respondent’s counsel filed PECO Energy Company’s Motion to Require the Filing of an Amended and More Specific Complaint with a notice to plead.



On May 7, 2014, the undersigned sent an Order to the parties setting forth the procedural order for responding to the Motions.



On May 13, 2014, HGI, through its counsel, filed a response to PECO Energy Company’s Motion to Lift Stay and Re-Activate the Proceeding.  HGI indicated that it did not object to the Motion.


No response was received from PGW or Celeren.



By Order #3, dated June 5, 2014, PECO’s Motion to Lift Stay and Re-Activate the Proceeding was granted.  It was noted that Answers to the Motion for a More Specific Pleading were due on June 20, 2014.


Counsel for HGI filed the Motion of Philadelphia HGI Associates, LP for Leave to Withdraw the Complaints against PECO Energy Company, the Philadelphia Gas Works and against Celeren Corporation, without prejudice.  The Motion was dated June 23, 2014 and received by the undersigned on July 8, 2014.



By correspondence dated June 27, 2014, Respondent Philadelphia Gas Works, through its counsel, stated that it did not object to the Motion to Withdraw.


By correspondence dated June 27, 2014, Respondent PECO Energy Company, through its counsel, stated that it did not object to the Motion to Withdraw.



Respondent Celeren Corporation did not respond.  


The record consists of the pleadings, the orders by the presiding officers and a nine-page transcript of the April 1, 2009 prehearing conference.  The record closed on July 18, 2014.

DISCUSSION


Pursuant to section 332(a) of the Public Utility Code, 66 Pa.C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).


On June 23, 2014, HGI, through its counsel, filed a Motion for Leave to Withdraw the Complaints.  In the Petition, HGI stated that due to the length of time that has transpired, HGI decided not to pursue its claims against the Respondents.  In the Motion, HGI noted that motions to withdraw complaints have been granted when the defendants will not be prejudiced by the withdrawal and the withdrawal will best serve the interests of justice.  See Mendoza-Martinez v. Ebbert, 2011 U.S. Dist. LEXIS 57204 (M.D. Pa. May 26, 2011).  HGI asserted that the parties will not be prejudiced by the withdrawal of the complaints and the withdrawal of the complaints will serve the interests of justice.  Consequently, HGI requested that it be granted leave to withdraw the complaints without prejudice. 


The relevant regulation is 52 Pa.Code § 5.94, which reads as follows:

§ 5.94. Withdrawal of pleadings in a contested proceeding.
(a) Except as provided in subsection (b), a party desiring to withdraw a pleading in a contested proceeding may file a petition for leave to withdraw the appropriate document with the Commission and serve it upon the other parties.  The petition must set forth the reasons for the withdrawal.  A party may object to the petition within 10 days of service.  After considering the petition, an objection thereto and the public interest, the presiding officer or the Commission will determine whether the withdrawal will be permitted.



PECO and PGW, two of the Respondents in this matter, stated that they did not object to the petition to withdraw.  Celeren, the third Respondent, did not respond.  Therefore, there is no objection to the withdrawal of the complaint.  The withdrawal will eliminate the need for litigation and save resources that would have been used if the case had been fully litigated.  .Consequently, I have concluded that withdrawal of the complaint is fair, reasonable and in the public interest.


Accordingly, the Motion of Philadelphia HGI Associates, LP for Leave to Withdraw the Complaints against PECO Energy Company at Docket No.C-2008-206970, against the Philadelphia Gas Works at Docket No. C-2008-2069128 and against Celeren Corporation at Docket No. C-2009-2089696, without prejudice, is granted.
CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.  66 Pa.C.S. § 701.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa.C.S. § 332(a).



3.
That a party can petition to withdraw a pleading in a contested proceeding pursuant to 52 Pa.Code § 5.94.
ORDER

THEREFORE,



IT IS ORDERED:



1.
That the Motion of Philadelphia HGI Associates, LP for Leave to Withdraw the Complaints against PECO Energy Company at Docket No.C-2008-2069070 against the Philadelphia Gas Works at Docket No. C-2008-2069128 and against Celeren Corporation at Docket No. C-2009-2089696, without prejudice, is hereby granted.



2.
That these cases be marked closed.

Date:
October 30, 2014





/s/











Cynthia Williams Fordham








Administrative Law Judge

� 	The Commission adopted this Initial Decision by Order entered August 28, 2009.
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